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ho pays? That question often animates|egal disputesbetween private persons

Wor entities, but hereit animatesadisputeinvolving anindividual who hasbeen
involuntarily committed pursuant to lowa law, his*“county of legal settlement,” the governor
of the state, and the director of the state department of human services. Theplaintiff brought
this action seeking a determination of whether the state or the county must pay for his
placement at a state mental health institute. To compel that determination, the plaintiff has
brought claims against the defendants for violation of his constitutional rights to equal
protection and substantive and procedural due process, and disability discrimination clams
pursuant to the Rehabilitation Act and Titlell of the Americanswith DisabilitiesAct. Thestate
officialsfiled a cross-claim against the county seeking to compel the county to pay for the
plaintiff’s placement. All of the partieshave now filed motionsfor summary judgment, which

may resolve many of the claimsat issue, at least in part.

|. INTRODUCTION
A. Factual Background
Althoughthe court provided somefactual background tothe present disputeinitsruling
on amotion to dismissin September of 1999, see Salcido v. Woodbury County, lowa, 66 F.
Supp. 2d 1035 (N.D. lowa 1999), the parties factual statements in support of the summary
judgment motions presently before the court provide a much more detailed picture.
Nevertheless, what ispresented hereisprimarily astatement of the nucleusof undisputed facts
and essential factual disputes necessary to put the parties' motions for summary judgment or
partial summary judgment in context, rather than an exhaustive dissertation of the undisputed

and disputed facts as asserted by the parti efs..1

1Indeed, the State Defendants concur with the facts as set out in Salcido’s brief in
support of his motion for summary judgment, adding only afew additional facts.
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1. Salcido’ s commitment and placements

Plaintiff Maximo Salcido, whoisnow 61 yearsold, wasdiagnosed in 1998 assuffering
from dementia—secondary to multiple etiologies—and amood disorder. On June 29, 1998,
Dr. Davidson of Sioux City Neurology wrotea“To Whom It May Concern” letter inwhich he
notedthat Sal cido had disinhibited behavior and wasvery abusiveand aggressive, that Salcido’ s
rehabilitation potential was poor, and that heisadanger to himself and others. Consequently,
on July 8, 1998, affidavitswere prepared by health care professional s pursuant to | OwA CODE
CH. 229 alleging that Sal cido wasseriously mentally impaired and should beimmediately taken
into custody. The affidavits were filed on July 9, 1998, which commenced the civil
commitment proceedings from which the present lawsuit arises.

Based on the affidavits, on July 9, 1998, the hospitalization referee entered an “ Order
for Immediate Custody Pursuant to Section 229.11, The Code,” in which the referee ordered
that Salcido be immediately detained at Marian Health Center until ahearing set for July 15,
1998. The referee also appointed attorney Wil Forker to represent Salcido and appointed Dr.
P. Muller to conduct a personal examination of Salcido to determine whether Salcido was
seriously mentally impaired as defined in lowA CODE §229.1(14). Following the hearing on
July 15, 1998, at which Mr. Forker appeared on behalf of Salci do2 and Dr. Muller’ sreport was
entered into evidence, the referee found that Salcido was seriously mentally impaired, as
definedby thelowaCode, and wasin need of immediateresidential treatment asrecommended
by Dr. Muller. Therefereea so entered an order noting that Dr. Muller had recommended that,
although Salcido remained mentally impaired, he was no longer in need of acute in-patient
treatment. Therefore, therefereeordered that Salcido remain at Marian Heal th Center pending
transfer to Clarinda Mental Health Institute (CMHI), a state mental health facility.

Next, on July 27, 1998, the referee ordered Salcido transferred to CMHI. CMHI

2Counsel waived Salcido’ s personal presence at this hearing.

4



initially indicated that it would accept Salcido under court order for the next available male
bed. However, in late July of 1998, CMHI informed Marian Health Center that it would not
accept Salcido, because defendant Woodbury County would not authorize Salcido’ splacement
a CMHI. CMHI reported that the County had informed CMHI that Salcido’s placement at
CMHI would violate the County’ s Mental Health Services Management Plan.

An attempt to find state funding for Salcido’s placement at CMHI failed when Merit
Behavior Corporation, which contracts with the State of 1owa to administer mental health
funds,including Title X1X funds, notified Marian Heal th Center and Salcido on August 4, 1998,
that the State would not fund Salcido’s placement at CMHI. Merit explained that residential
services were not covered by the state’s Merit Behavioral Care Mental Health Access Plan.
The County contendsthat neither Salcido nor Marian Health Center pursued agrievance under
the procedures afforded by Merit concerning Merit’ s denial of funding for Salcido’ s care at
CMHI.

Attemptsto find an alternative placement for Salcido also failed. The hospitalization
referee entered an amended order on August 6, 1998, and an amended and substituted order on
August 12, 1998, transferring Salcido from Marian Health Center to a suitable nursing home,
skilled nursing home, or Alzheimer’ sfacility. However, on August 27, 1998, Marian Health
Center, through counsel, informed therefereethat it had contacted elevenfacilities, but al had
declined to accept Salcido.

At about the sametime, renewed attemptswere madeto obtain funding from the County
for Salcido’ s placement at CMHI. On August 7, 1998, Assistant County Attorney Ann Long
sent the referee aletter advising him that Marian Health Center should apply to the County’s
mental health funding management company, Tri-State Behavioral Health Care Association
(Tri-State), for funding for Salcido’s placement. Ms. Long'’s letter noted, however, that
Salcido was currently receiving Title XI1X benefits under the state mental health access plan,
that Salcido had a “ cognitive disorder, not a mental illness,” and that Tri-State would likely
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deny Salcido’ s application for County funds. Plaintiff’s Documentsin Support of Summary
Judgment at 18. Inresponseto thisletter, Dr. Muller sent aletter dated August 19, 1998, to
Tri-State explaining his diagnosis of Salcido’s condition and appealing the denial of funding
under the County’ s Management Plan.

On September 24, 1998, the referee entered an order appointing Frank Tenuta to
represent Salcido in place of Mr. Forker. Mr. Tenuta and Assistant County Attorney Long
exchanged letters about Salcido’s placement at CMHI, but did not resolve the situation. On
October 16, 1998, Marian Health Center sent a letter to the Woodbury County Board of
Supervisors requesting action on Dr. Muller’s August 19, 1998, “appeal.” On October 20,
1998, Assistant County Attorney Long sent a letter to Tri-State recommending that an
intermediary appeal step be skipped in Salcido’ s case and that the appeal instead go directly to
the County Board of Supervisors. The County notified Marian Health Center that an appeal
hearing before the Board of Supervisors regarding Salcido was scheduled for November 17,
1998. The appea hearing was subsequently rescheduled, by agreement of the parties, to
December 8, 1998.

Apparently as part of its appeal process, the Board of Supervisors received a letter,
dated December 8, 1998, from Dr. Dale Wassmuth, a physician reviewer with Tri-State,
offering an aternative diagnosis of Salcido’s condition as “dementia due to other medical
conditions” and“head injury with braininjury,” and concluding that Sal cido had “ never met full
criteria for a depressive episode while free of the effects of brain injury.” Plaintiff’'s
Documents in Support of Maotion for Summary Judgment at 37. On December 18, 1998, by
letter from Assistant County Attorney Long, the Board of Supervisorsnotified Dr. Muller of
its determinationon appeal. Ms. Long informed Dr. Muller that the Board had concluded that
Salcido isineligiblefor funding under the County’ sMental Health Services Management Plan
for the following reasons. (1) Salcido’s primary diagnosis is dementia, which is excluded

from the definition of mental illness in the County’s Management Plan, and the County’s
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Management Plan had been approved by thel owaDepartment of Human Services; (2) theBoard
“conceivedof the County’ sManagement Plan asthe provision of servicesof last resort,” while
Salcido, asarecipient of Title X1X funds, had not exhausted his appeal rights defined in the
contract between the lowa Department of Human Services and Merit Behavioral Care
Corporation; and (3) the County’s Management Plan then in place, and made effective
retroactively to July 1, 1998, “does not provide long-term residential care services for any
member of the MI/CMI [Mentally IlI/Chronicaly Mentally 1ll] population.” Plaintiff’s
Documentsin Support of Motionfor Summary Judgment at 38-39. The County contendsthat
Sacido received full and impartial consideration by the Woodbury County Board of
Supervisors of his challengeto the eligibility decisionin his case.

Following denial of his placement appeal, Salcido remained at Marian Health Center
even though Dr. Muller continued to be of the opinion that CMHI was the only appropriate
placement for him. The acute care stabilization unit at Marian Health Center, inwhich Salcido
was detained, is alocked unit, and for that reason Salcido’ s doctor considered it to be overly
restrictive: Salcido did not havethe opportunity for appropriate activities or socialization and
was at an increased risk of infection. Indeed, Salcido developed pneumonia on February 14,
1999, and was transferred to a medical unit at Marian Health Center. He returned to the
behaviora floor on February 25, 1999. Because of hisdeteriorated health, histreatment staff
believed he would not be dangerous at a nursing home. Salcido was therefore discharged to
anursing home on March 3, 1999, but had to be returned to Marian Health Center on March
12, 1999, because he had become combative and aggressive. Salcido was eventually admitted
to CMHI at state expense under thetermsof astipulated preliminary injunction dated May 17,
1999. Heremainsthere at thistime.

2. Mental health funding and management

The cost of Salcido’s care at Marian health Center was $950 per day, which was paid
by Title XIX funding, while the cost at CMHI for fiscal year 1999 was $236.87 per day. Of
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the cost at CMHI, $184 per day would have been assessed to the County.

L egislation passed in 1994 requires each county in lowato have acounty mental health
services management plan, which is submitted to the lowa Department of Human Services
(IDHS) for approval. Each county’s plan for the following fiscal year must be submitted by
April 1 (for example, by April 1, 1997, for fiscal year 1998, which starts on July 1, 1997).
lowA CoDE 8§ 331.439(1). However, Woodbury County’ s proposed fiscal year 1998 plan was
not approved prior to the beginning of the 1998 fiscal year. After requests for clarification
from the IDHS, discussions and negotiationsrelated to the language of the County’ splan, and
the County’s submission of changes, the plan was eventually approved on March 17, 1998.
Similarly, the County’ sproposed fiscal year 1999 plan was not approved prior to the beginning
of the 1999 fiscal year. Instead, thefiscal year 1999 plan was approved on December 7, 1998.
Thus, the State Defendants contend that, at the time commitment proceedingsfor Salcido were
commenced on July 8, 1998, Woodbury County was still working under itsfiscal year 1998
County Management Plan. However, the County’s position, as stated in the letter from
Assistant County Attorney Long informing Salcido of the decision of the Board of
Supervisors, isthat the 1999 plan was “retroactive” to July 1, 1998, following approval of the
plan on December 7, 1998. The County’s 1999 Mental Health Services Management Plan
excludes persons suffering from dementiafrom eligibility for services.

The County indicated in answer to discovery requeststhat itstotal budget for thefiscal
year 1999-2000 is $37,598,064, and that, of that amount, $7,879,947 is for mental health.
The County contractswith Tri-State for a set amount to be spent on mental illnessfunding. As
to the State’ sfinancing of mental health services, in 1998, pursuant to a contract between the
IDHS and Merit Behavioral Corporation, Merit administered the lowa Medicaid Managed
Mental Health Care Plan, whichisfunded by Title XIX funds. On October 28, 1998, theIDHS
and Merit entered into anew contract entitled the lowaPlan for Behavioral Health. Under this

contract, Merit Behavioral Care Corporation of lowa administered the medical assistance
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program for the IDHS. The IDHS and the County both receive federal funding for programs
for individuals with mental disabilities.

B. Procedural Background

1. Preliminary matters

In an attempt to compel the defendants to place himin the institution to which he had
beencommitted, Salcido filed thislawsuit on December 18, 1998, against Woodbury County,
referred to herein as “the County,” and against Governor Thomas J. Vilsack and Jessie
Rasmussen, the Director of the IDHS, referred to herein as the “ State Defendants.” In his
Complaint, Salcido asserted severa clams. First, in claims brought pursuant to 42 U.S.C.
§ 1983, Salcido asserted that the defendants have violated his right to equal protection by
treating him differently than similarly situated individuals; violated hisright to substantive due
process by denying him adequate treatment; and violated his right to procedural due process
by denying him appropriate placement under state and federal law and thereby depriving him
of liberty. In aclaim pursuant to Title Il of the Americans with Disabilities Act (ADA),
specifically, 42 U.S.C. § 12133, Salcido asserted that heisadisabled person qualified for care
and treatment, but that the defendants have discriminated against him by excluding him from
an appropriate placement on the basis of his disability. Finally, in a claim pursuant to the
Rehabilitation Act (RA), 29 U.S.C. § 794(a), Salcido asserts that he is a disabled person
gualifiedfor careand treatment, but that he has been denied accessto the benefitsand services
provided by the defendants' federally-funded programs for the mentally disabled. Salcido
sought declaratory and injunctive relief, damages, costs, and such other relief as the court
deemed appropriate.

Salcido also filed amotion for preliminary injunction on April 19, 1999. The parties
agreed to the entry of astipulated preliminary injunction on May 17, 1999, under theterms of

which Salcido was admitted to the CMHI at state expense. However, under the terms of the
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preliminaryinjunction, no party waived any defenseor claimto payment for Salcido’ scare, and
the issue of who isresponsiblefor payment of past and future expensesfor Salcido’ scarewas
preserved for further consideration in these proceedings.

The County answered Salcido’ s Complaint on January 29, 1999. Instead of answering,
the State Defendants moved to dismiss Salcido’ s Complaint, on various grounds, on February
11,1999. On September 16, 1999, the court granted the State Defendants’ February 11, 1999,
motion to dismiss only as to Salcido’s equal protection claim, but denied the motion to
dismiss as to the rest of Salcido’s claims. See Salcido v. Woodbury County, lowa, 66 F.
Supp. 2d 1035, 1053 (N.D. lowa1999). Thereafter, on January 31, 2000, the State Defendants
answered Salcido’ s Complaint and asserted a cross-claim against Woodbury County. Intheir
cross-claim, the State Defendants assert that the County, as Salcido’s county of legal
settlement, is mandated by lowA CoDE CH. 229 to pay for services for Salcido at an
appropriate facility following commitment proceedings, but the County has failed to do so.
Therefore, the State Defendantspray for declaratory judgment that the County wasresponsible
for designating an appropriate facility to which the hospital referee could commit Salcido on
July 15, 1998, when Salcido did not require care at Marian Health Center; declaratory
judgment that the County is responsible for the costs of Salcido’s care at all times from the
time that the referee determined that he was seriously mentally impaired and required
commitment to a facility appropriate to his needs; and a determination that the County is
responsible for all costs expended by CMHI for the care and treatment of Salcido since his
admission to the facility and the County must pay such costs to defendant Rasmussen for the
benefit of CMHI, as directed by lowA CoDE CH. 230. The County answered the State
Defendants’ cross-claim on March 24, 2000.

2. The present motions for summary judgment

A second, and more comprehensive round of dispositive motions is now before the

court. On July 19, 2000, Salcido moved for summary judgment on some of hisclaims, in part
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or in their entirety. First, Salcido seeks summary judgment that the County and State
Defendantsviolated hisrightstoprocedural due processby failing to provide adequate notice
and opportunity for hearing and by failing to provideanimpartial decision-maker regarding his
placement at CMHI. He seeks declaratory and injunctive relief on these claims pursuant to
summary judgment. However, Salcido notes that he makes no claim for damages against the
State Defendants on these claims, and he contendsthat there are genuineissuesof material fact
regarding damagesto which heisentitled from the County ontheseclaims. Salcido also seeks
summary judgment on his ADA and RA claims, to the extent of declaratory and injunctive
relief against the County and the State Defendants. Sal cido again acknowledgesthat he cannot
obtain damages relief against the State Defendants on these claims, athough he asserts that
there aregenuineissuesof material fact regarding damages heisduefrom the County onthese
claims. The County resisted Salcido’s motion on August 11, 2000, and the State Defendants
resisted it on August 14,2000. Alsoon August 11, 2000, the County filed itsown motion for
summary judgment on Salcido’s claims and, at least by implication, on the State Defendants
cross-clai m.3 The State Defendants and Salcido resisted the County’ s motion for summary
judgment, on August 17, 2000, and August 25, 2000, respectively. On August 14, 2000, the
State Defendantsfiled two motionsfor summary judgment, oneagainst plaintiff Salcidoonhis
claims and the other against the County on the State Defendants' cross-claim. The County
resistedthe State Defendants' motion for summary judgment on the cross-claimon August 18,
2000. Salcido resisted the State Defendants’ motion for summary judgment on hisclaimson
August 25, 2000. However, inhisresistance, Salcido “ abandoned” hissubstantivedueprocess
claim against the State Defendants.

Thus, while Salcido still asserts equal protection, substantive and procedural due

3The County’s motion for summary judgment does not identify the party or parties
against whom it is brought.
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process, ADA, and RA claims against the County, he only asserts procedural due process,
ADA, and RA claims against the State Defendants. The court dismissed Salcido’s equal
protection claim against the State Defendants and Salcido has now abandoned his substantive
due process claims against these defendants. However, neither Salcido nor the County has put
a issueeither Salcido’ sequal protection or substantive due process claimsagainst the County
inthe summary judgment motions presently before the court. Thus, whatever the outcome of
the various motions for summary judgment, these claims against the County will remain at
Issue.

The court heard oral arguments on the motions on October 13, 2000. At these oral
arguments, plaintiff Maximo Salcido was represented by Frank Tenuta of Legal Services
Corporation of lowa, in Sioux City, lowa. Defendant Woodbury County was represented by
Doug Phillips of Klass, Stoik, Mugan, Villone Phillips, Orzechowski, Clausen & Lapierre,
L.L.P.,inSoux City, lowa. The* State Defendants,” Governor ThomasL. Vilsack and Director
Jessie Rasmussen, were represented by Gordon E. Allen, Deputy lowaAttorney General, and
Mary W. Vavroch, Assistant lowaAttorney General, in DesMoines, lowa. Thismatter isnow
fully submitted.

II. LEGAL ANALYSIS
A. Standards For Summary Judgment
This court has considered in some detail the standards applicable to motions for
summary judgment pursuant to FED. R. CiIv. P. 56 in a number of prior decisions. See, e.q.,
Swanson v. Van Otterloo, 993 F. Supp. 1224, 1230-31 (N.D. lowa 1998); Dirks v. J.C.
Robinson Seed Co., 980 F. Supp. 1303, 1305-07 (N.D. lowa 1997); Laird v. Stilwill, 969 F.
Supp. 1167, 1172-74 (N.D. lowa 1997); Rural Water Sys. #1 v. City of Soux Ctr., 967 F.
Supp. 1483, 1499-1501 (N.D. lowa 1997) aff'd in pertinent part, 202 F.3d 1035 (8th Cir.
2000); Tralon Corp. v. Cedarapids, Inc., 966 F. Supp. 812, 817-18 (N.D. lowa 1997), aff’d,
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205 F.3d 1347 (8th Cir. 2000) (Tableop.); Security State Bank v. Firstar Bank Milwaukee,
N.A., 965 F. Supp. 1237, 1239-40 (N.D. lowa 1997); Lockhart v. Cedar Rapids Community
Sch. Dist., 963 F. Supp. 805 (N.D. lowa 1997). Thus, the court will not consider those
standards in detail here. Suffice it to say that Rule 56 itself provides, in pertinent part, as
follows:

Rule56. Summary Judgment

(&) For Claimant. A party seeking torecover uponaclaim,
counterclaim, or cross-claim or to obtain adeclaratory judgment
may, at any time after the expiration of 20 days from the
commencement of the action or after service of a motion for
summary judgment by the adverse party, move with or without
supporting affidavits for asummary judgment in the party’ sfavor
upon all or any part thereof.

(b) For Defending Party. A party against whom aclam.
..isasserted . . . may, a any time, move for summary judgment
in the party’ sfavor asto al or any part thereof.

(c) Motionsand Proceedings Thereon. . .. Thejudgment
sought shall be rendered forthwith if the pleadings,
depositions, answers to interrogatories, and admissions on
file, together with the affidavits, if any, show that there is no
genuineissue asto any material fact and that the moving party
isentitled to judgment as a matter of law.

FED. R. Civ. P. 56(b) & (c) (emphasis added).

Applying these standards, the trial judge’ s function at the summary judgment stage of
the proceedings is not to weigh the evidence and determine the truth of the matter, but to
determine whether there are genuineissuesfor trial. Quick v. Donaldson Co., 90 F.3d 1372,
1376-77 (8th Cir. 1996); Johnson v. Enron Corp., 906 F.2d 1234, 1237 (8th Cir. 1990).
Therefore, a court considering a motion for summary judgment must view all thefactsin the
light most favorable to the nonmoving party, and give the non-moving party the benefit of all
reasonabl e inferencesthat can be drawn from thefacts. Matsushita Elec. Indus. Co. v. Zenith
Radio Corp.,475U.S.574,587 (1986) (quotingUnited Statesv. Diebold, Inc., 369 U.S. 654,
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655 (1962)). An issue of material fact is genuine if it has a real basis in the record.
Hartnagel, 953 F.2d at 394 (citing Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475
U.S. 574, 586-87 (1986)). Asto whether afactual disputeis“material,” the Supreme Court
has explained, “Only disputes over facts that might affect the outcome of the suit under the
governing law will properly preclude the entry of summary judgment.” Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 248 (1986); Beyerbach, 49 F.3d at 1326; Hartnagel, 953 F.2d at
394. Furthermore, “[w]here the unresolved issuesare primarily legal rather than factual”—as
the parties assert is the case here—"summary judgment is particularly appropriate.” Arnold
v. City of Columbia, Mo., 197 F.3d 1217, 1220 (8th Cir. 1999) (citing Crain v. Board of
Police Commissioners, 920 F.2d 1402, 1405-06 (8th Cir. 1990)); Haberer v. Woodbury
County, la., 188 F.3d 957, 961 (8th Cir. 1999) (also citing Crain); Cearley v. General Am.
Transp. Corp., 186 F.3d 887, 839 (8th Cir. 1999) (same).

With these standards in mind, the court turns to consideration of the parties’ various
motionsfor summary judgment. Becausetheissuesraisedinthevariousmotionsfor summary
judgment areinextricably intertwined, the court will takea*“thematic” approach to disposition
of themotions, that is, the court will consider each claim or cross-claim at issueinturn, rather

than attempting to address the individual motionsin turn.

B. Salcido’ s Procedural Due Process Claim
Thefirst clamatissueinall of the parties motionsfor summary judgment isSalcido’s
claim of aviolation of procedural due process. Thisclaim allegesthat the defendantsviolated
Salcido’s right to procedural due process by denying him appropriate placement under state
and federal law and thereby depriving him of a*“liberty” interest. More specificaly, Salcido
contends that heisentitled to summary judgment on thisclaim, because, asamatter of law, the
County and State Defendants violated hisright to procedural due process by failing to provide

adequate notice and opportunity for hearing and by failing to provide an impartial decision-
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maker to protect his right to an appropriate placement following his involuntary civil
commitment. The court must first examine the requirements of Salcido’s procedural due
process claim, then turn to the question of whether Salcido can satisfy these requirements as
amatter of law, which would entitle him to summary judgment, or can generate genuineissues
of material fact on thisclaimin order to defeat summary judgment in favor of the defendants.

1. Therequirements of a procedural due process claim

“Thepossession of aprotectedlife, liberty, or property interestisacondition precedent
to invoking the government’ s obligation to provide due process of law.” Sauch v. City of
Columbia Heights, 212 F.3d 425, 429 (8th Cir. 2000); Hopkinsv. Saunders, 199 F.3d 968,
975 (8th Cir. 1999) (“To establish a procedural due process violation, a plaintiff must
demonstrate that he has a protected property or liberty interest at stake and that he was
deprived of that interest without due process of law.”); Dunhamv. Wadley, 195 F.3d 1007,
1009 (8th Cir. 1999) (“The analysis of a procedural due process claim must begin with
examination of the interest allegedly violated.”). Thus, Salcido must first show that he
possesses the sort of protectible interest that triggers federal due process guarantees. 1d.;
Hopkins, 199 F.3d at 975; Dunham, 195 F.3d at 1009; Spitzmiller v. Hawkins, 183 F.3d 912,
915 (8th Cir. 1999) (quoting Gordon, infra); Gordon, 168 F.3d at 1114 (“To set forth a
procedural due processviolation, aplaintiff, first, must establish that his protected liberty or
property interest is at stake.”).

Second, where aplaintiff has a protected liberty or property interest, “[t]o establish a
procedural due processviolation, aplaintiff must demonstrate. . . that he was deprived of that
interest without due process of law.” Hopkins, 199 F.3d at 975; Gordon, 168 F.3d at 1114
(“ Second, the plaintiff [asserting aprocedural dueprocessclaim] must provethat the defendant
deprived him of such [a liberty or property] interest without due process of law.”). “A
procedural due process claim focuses not on the merits of a deprivation, but on whether the

State circumscribed the deprivation with constitutionally adequate procedures.” Parrish v.
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Mallinger, 133 F.3d 612, 615 (8th Cir. 1998). Therefore, the court must determine what
process is due in the circumstances of the case. Hopkins, 199 F.3d at 975; accord Stauch,
212 F.3d at 431; Morgan v. Rabun, 128 F.3d 694, 699 (8th Cir. 1997); Bliek v. Palmer, 102
F.3d 1472, 1475 (8th Cir. 1997).

2. Does Salcido have a protectible interest?

a. Sources of liberty interests

Asto thefirst requirement of a procedural due process claim—aprotectibleinterest,
see, e.g., Sauch, 212 F.3d at 429; Hopkins, 199 F.3d at 975; Dunham, 195 F.3d at 1009;
Spitzmiller, 183 F.3d at 915; Gordon, 168 F.3d at 1114—the Supreme Court has explained
that the source of protectible liberty interests is, at least in the first instance, the Federal
Constitution:

In[Board of Regents of State Collegesv.] Roth, [408 U.S. 564
(1972)], this Court repeated the pronouncement in Meyer v.
Nebraska, 262 U.S. 390, 399, 43 S. Ct. 625, 67 L. Ed. 1042,
(1923) that the liberty guaranteed by the Fourteenth Amendment
“‘denotes not merely freedom from bodily restraint but also the
right of the individual to contract, to engage in any of the
common occupations of life, to acquire useful knowledge, to
marry, establish a home and bring up children, to worship God
according to the dictates of hisown conscience, and generally to
enjoy those privileges long recognized . . . as essential to the
orderly pursuit of happiness by free men.”” Roth, supra, at 572,
92 S. Ct. 2701 (quoting Meyer, supra, at 399, 43 S. Ct. 625).

Connv. Gabbert, 526 U.S. 286, 291 (1999). However, asthe Eighth Circuit Court of Appeals
has also explained,

The Federal Due Process Clause defines only the minimum
protections required. State law, however, may recognize more
extensive liberty interests than the Federal Constitution. See
Mills[v. Rogers], 457 U.S. [291,] 300, 102 S. Ct. [2442,] 2448
[(1982)]. These state-created liberty interests are entitled to
protection under the Fourteenth Amendment’s Due Process
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Clause. Seeid.

See Morgan v. Rabun, 128 F.3d 694, 697 (8th Cir. 1997) (emphasis added). “[A] liberty
interest created by state law is by definition circumscribed by the law creating it.”
Daobrovolnyv. Moore, 126 F.3d 1111, 1113 (8th Cir. 1997) (quoting Monterov. Meyer, 13
F.3d 1444, 1450 (10th Cir.), cert. denied, 513 U.S. 888 (1994)).

b. The parties arguments

Salcido arguesthat he hasliberty interestsor substantive rightson which hisprocedural
due process claim can be based that are drawn from both federal and state law. He contends,
first, that, asaninvoluntarily committed person, he hasaliberty interest in minimally adequate
treatment pursuant to Youngberg v. Romeo, 457 U.S. 307 (1982). He also contends that,
under state law, he has a right to “necessary psychiatric services and additional care and
treatment asindicated by [his] condition,” see lowA CODE § 229.23, and aright to “complete
psychiatric evaluation and appropriate treatment.” See IOWA CODE § 229.13; see also IOWA
CODE §229.14(2) (the chief medical officer’ sreport to the hospital refereeonthepsychiatric
evaluation shall state, as one alternative, “[t]hat the respondent is seriously mentally impaired
and in need of full-time custody, care and treatment in a hospital, and is considered likely to
benefit fromtreatment. If thereport so states, the court shall enter an order which may require
the respondent’ s continued hospitalization for appropriate treatment.”) (emphasis added).

Although the County does not challenge Salcido’ s procedural due processclaim onthe
ground that he has no protectible interest on which to found such a clajm,4 the State
Defendantsdo. The State Defendants assert that “ Salcido claimsto have aliberty interest in
notice and hearing on placement,” but they arguethat one cannot havealiberty interestin mere
procedures. See Defendants Rasmussen and Vilsack’s Memorandum Resisting Salcido’s

Motion For Summary Judgment And In Support Of Rasmussen and Vilsack’s Motions For

4The County instead asserts that Salcido received all the processto which hewasdue.
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Summary Judgment Against Sal cido And Woodbury County (State Defendants’ Brief) at 8. The
State Defendants also contend that, like prisoners, Salcido has no liberty interest in a
placement at a particular institution. Furthermore, the State Defendants argue that, even if
Salcido hasaright to “appropriate careand treatment,” that right isadifferent “liberty interest”
from an interest in placement in a particular facility. The State Defendants note that the
pertinent lowastatutesexplicitly assign theresponsibility of placement and the determination
of the level of care needed by the committed individual to the chief medical officer, subject
to approval by the court. Hence, the State Defendants contend that Salcido’ s procedural due
process claimfailsfor lack of any liberty interest or substantiveright to which procedural due
process can attach.

The court agrees with the State Defendants’ general proposition that one cannot have
aliberty interest in mere procedures, at |east to the extent that the Supreme Court hasheld that
statelawssetting forth procedural restrictionstakeon constitutional significanceonly if those
laws contain “explicitly mandatory language in connection with requiring specific substantive
predicates.” Hewitt v. Helms, 459 U.S. 460, 472 (1983). However, the court does not find
that Salcido has ever argued that he had aliberty interest in notice and hearing on placement,
as the State Defendants contend. Rather, Salcido has argued that he has a liberty interest in
appropriate treatment and placement that entitled him to the procedura safeguards, which he
did not receive, of notice and a hearing on placement. See Complaint, Claims for Relief,
Section 1983 Claimsat 1 29 (“ Defendants have deprived Plaintiff of hisrightsto appropriate
placement under state law and to liberty without due process of law.”); Plaintiff’s Brief In
Support Of Motion For Summary Judgment at 14-16 (identifying substantiverightsupon which
the procedural due process claim is based asrightsto appropriate treatment in an appropriate
placement). The court also does not understand Salcido to be asserting aliberty interest in
placement at CMHI, asthe State Defendants contend. Rather, asindicated just above, Salcido

has formul ated his procedura due process claimin his Complaint and in hisbriefsin support
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of and resi stance to motionsfor summary judgment asfounded on asubstantiveright or liberty
interest inan appr opriate placement—al beit one he contends, on the authority of histreating
physician, can only be had in lowa at the CMHI .5 This conclusion also answers, at least for
purposes of this case, the State Defendants' contention that involuntarily committed persons,
like prisoners, do not havealiberty interest in aparticular placement. SeeFreitasv. Ault, 109
F.3d 1335, 1337-38 (8th Cir. 1997). That contention simply doesnot relateto any claim for
aliberty interest that the court findsis at issue here. Rather, the question beforethe courtis
whether Salcido has aliberty interest in an appropriate placement, as he contends.
C. Liberty interests of involuntarily committed persons

“It is undisputed that ‘civil commitment for any purpose constitutes a significant
deprivationof liberty that requiresdue processprotection.”” United Statesv. McAllister,
F3d_, ,2000WL 1336480, *6 (8th Cir. Sept. 18, 2000) (quoting Addington v. Texas,
441 U.S. 418, 425 (1979)); accord Vitek v. Jones, 445 U.S. 480, 491-92 (1980) (an

involuntary civil commitment isa*“* massive curtailment of liberty,” Humphrey v. Cady, 405
U.S. 504, 509 (1972), and in consequence ‘requires due process protection.” Addington v.
Texas, 441 U.S. 418, 425 (1979).”); Collinsv. Bellinghausen, 153 F.3d 591, 596 (8th Cir.
1998) (“[L]iberty from bodily restraint is protected by the Due Process Clause of the
Fourteenth Amendment [and] [t]hisliberty interest isimplicated in involuntary commitment
proceedings.”). Furthermore, in Youngberg v. Romeo, 457 U.S. 307 (1982), the Supreme
Court recognized that the liberty interests of involuntarily committed persons extend beyond

theinitial deprivation of liberty to retention of liberty interestsin safety, freedom from bodily

5Whi le Salcido concedes that there may be genuine issues of material fact asto what
placement is appropriate, and hence there is a genuine issue of material fact on his
substantive due process claim for substantive deprivation of his liberty interest in an
appropriate placement, that concession leaves intact the basis for Salcido’ s procedural due
process claim, a protectible liberty interest in an appropriate—although not
specific—placement.
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restraint, and minimally adequate treatment or training. The court will explore the
Youngberg decision in more detail.

I. Youngbergv. Romeo. In Youngberg, the mentally retarded plaintiff, Romeo, had
beeninvoluntarily committed to a Pennsylvaniastate institution. See Youngberg, 457 U.S. at
309-10. Hefiled suit seeking damages for injuries he suffered in the institution and for the
denial of appropriate treatment, in violation of his Eighth and Fourteenth Amendment rights.
Id. at 310-11. A jury returned a verdict for the defendants, but the Third Circuit Court of
Appedls, sittingen banc, reversed and remanded for anew trial. Id. at 312. Theen banccourt
concluded that the Fourteenth Amendment and the liberty interests protected by that
Amendment provided the proper constitutional basisfor therightsof involuntarily committed
persons, concluding, in consequence, that the trial court had erred by instructing the jury in
terms of Eighth Amendment standards. Id. However, theen banc court did not agree on the
relevant standard to be used in determining whether the plaintiff’ srights had been violated. 1d.
at 313.

On awrit of certiorari, the Supreme Court concluded, first, that “[t]he mere fact that
Romeo has been committed under proper procedures does not deprive him of all substantive
liberty interests under the Fourteenth Amendment.” 1d. at 315. Rather, the Court concluded
that, “[i]n the circumstances presented by this case, and on the basis of the record developed
to date, we . . . conclude that respondent’s liberty interests require the State to provide
minimally adequate or reasonabl e training to ensure saf ety and freedom from unduerestraint.”
Id. a 319 & n.24 (noting that, inthe concurring opinion in the appellate court with which the
Supreme Court agreed, the concurring judge had “used the term ‘treatment’ as synonymous
with training or habilitation”). However, the court concluded that such interests were not
“absolute”; rather, “whether respondent’s constitutional rights have been violated must be
determined by balancing hisliberty interests against the relevant state interests.” Id. at 321,
see also Heideman v. Rother, 84 F.3d 1021, 1028-29 (8th Cir. 1996) (discussing Youngberg
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inthe context of restraint of aseverely mentally retarded child by school system employees).

ii. Youngberg's Eighth Circuit progeny. In Hanson v. Clarke County, lowa, 867
F.2d 1115 (8th Cir. 1989), the Eighth Circuit Court of Appeals discussed Youngberg in the
context of voluntary commitment of an individual. Hanson, 867 F.2d at 1119-21. The
plaintiff contended that the defendant county board of supervisors “has a constitutional duty
to fund the exercise of her alleged constitutional right to placement in the ‘least restrictive
environment consistent with qualified professional judgment.’” 1d. at 1120.

TheEighth Circuit Court of Appeal srejectedtheplaintiff’ scontention, in pertinent part,

asfollows:

Whileit isclear that the lowa statutory scheme creates a
substantive right to appropriate care and treatment, neither the
state law nor theliberty interests explicated in Youngberg create
a substantive due process right to optimal care and treatment.

The cases relied upon by Hanson are inapposite.
Youngber g recognizes that the involuntarily committed retain
liberty interests in safety, freedom from bodily restraint and
suitabletraining. 457 U.S. at 324, 102 S. Ct. at 2462 (emphasis
added). Even if the Youngberg holding could be properly
extended to a case such as this where the plaintiff has been
voluntarily institutionalized, it would be of no help to Hanson.
The rights recognized by the Youngberg Court are not absol ute.
TheYoungber g opinion recognizesthat theserightsarequalified
and must be balanced against important stateinterests. 1d. at 321,
102 S. Ct. at 2461. Moreimportantly, Youngberg recognizes a
right to[“]minimally adequatetraining,” not optimal training. Id.
a 322,102 S. Ct. at 2461 (emphasisadded). Thereisno question
that the Oconomowoc placement is the optimal placement for
Hanson. All of the parties and the experts agree on that point.
She has, however, no constitutional right to such a placement.
She has only a right under the lowa statutory scheme to an
adequate placement. Further, the other cases relied upon by
Hanson do not hold that she is entitled to choose the least
restrictive environment in a private institution and then compel
the state to fund that placement. Rather, these cases hold that
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once an individua isinstitutionalized in a state institution, he or
she is entitled to the least amount of bodily restraint possible
under the circumstances. See, e.g., [Retarded Citizens v.]
Olson, 561 F. Supp. [473,] 485[(D.N.D. 1982)].

Hanson, 867 F.2d at 1120. Thus, Hanson, likeYoungber g, stands for the proposition that an
involuntarily committed person has substantive rights or a liberty interest in “an adequate
placement,” but not in aparticular placement.

iii. lowa authorities. As Salcido pointsout, the lowa Supreme Court has recognized
that the substantive right or liberty interest defined by provisionsof the lowa Code applicable
here appear to be consistent with theliberty interest defined in Youngberg. InJasper County
v. McCall, 420 N.W.2d 801 (Iowa 1988), the lowa Supreme Court considered aninvoluntary
commitment case in which the person facing commitment suffered from a serious mental
impairment, asdefinedinl owA CODE §229.1(2). McCall, 420 N.W.2dat 801. However, the
respondent’ simpairment, accordingtothefindingsof thereferee, required* highly specialized
and expensive treatment which is available only outside lowa.” |d.

InMcCall, the lowa Supreme Court read | OWA CODE 88 229.13 and 229.21, which vest
the referee with the power to placeimpaired personsin ahospital or other suitablefacility, to
vest thereferee with the authority to place personsoutside lowa, if necessary, even though the
statute was silent on that issue. 1d. at 803.

The county’ sreading of the statutes, limiting placement to
an area where adequate treatment has been found unavailable,
would be of highly doubtful constitutionality. In Youngberg v.
Romeo, 457 U.S. 307, 102 S. Ct. 2452, 73 L. Ed. 2d 28 (1982),
the court defined the fourteenth amendment substantive rights of
involuntarily committed mentally retarded persons. The court
concluded that the individual’s liberty interests require that the
state provide “minimally adequate or reasonable”’ treatment. Id.
a 319,102 S. Ct. at 2460, 73 L. Ed. 2d at 39. Severa courtshave
also held that state officials must provide the least stringent
practicable alternatives to confinement of noncriminals. See
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Stamus v. Leonhardt, 414 F. Supp. 439 (S.D. lowa 1976); see
also Eubanks v. Clarke, 434 F. Supp. 1022 (E.D. Pa.1977);
Davisv. Watkins, 384 F. Supp. 1196 (N.D. Ohio 1974); Lessard
v. Schmidt, 349 F. Supp. 1078 (E.D. Wis.1972).

lowa Code section 229.13 states that a person found to be
mentally impaired shall be placed “in ahospital or other suitable
facility.” Section 229.14 requires the facility’ s chief medical
officer to recommend “an aternative placement” upon finding
that the mentally impaired person is unlikely to benefit from
further treatment in ahospital. Nowherein chapter 229 iseither
“other suitable facility” or “alternative placement” defined.

Section 229.23 seems to expressly recognize the
minimum requirements defined in Youngberg v. Romeo. The
statute states that a person shall have the right to “ care and
treatment as indicated by sound medical practice.”

We hold that the placement authority of ahospitalization
referee under sections 229.13 and 229.21 is not necessarily
confined to facilities in lowa. Placement can be ordered
el sewherewhen adequatetreatment cannot befoundwithinlowa' s
boundaries. We think it follows that the placement can be
orderedat public expense under the sametermsand conditionsas
would be appropriate for placementsin lowa.

A caveat isin order. The scope of thisholdingislimited
in two important ways. It applies only to situations where
adequate minimum treatment is not availablein lowa. Secondly,
out of concern for the beleaguered taxpayers, out-of-state
placementsshould beordered only whererealistically needed and
should not be ordered for the routine care of persons, even those
with tragically difficult problems who might be happier or more
comfortable elsewhere.

McCall, 420 N.W.2d at 803 (emphasis added). Thus, McCall, like Youngberg and Hanson,
stands for the proposition that an involuntarily committed person has a substantive right or
liberty interest in an appropriate placement, adding that the appropriate placement is the one
indicated by “sound medical advice,” evenif that placement isnot availableinthe State of lowa.

However, McCall cannot be read to recognize a substantive right or liberty interestin

placement in a particular ingtitution, although placement at a particular institution had been
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ordered by the referee inthat case. Seeid. at 803 (the referee ordered placement at the Deaf
Treatment Center at the Mendota Mental Health Institute in Wisconsin). Rather, the lowa
Supreme Court upheld the placement at issuein McCall onthegroundthat “ adequatetreatment
cannot be found within lowa s boundaries.” 1d.

Although lowA CoDE § 229.23(1), the provision of the lowa Code that the lowa
Supreme Court found in McCall “seems to expressly recognize the minimum requirements
definedin Youngbergv. Romeo,” see McCall, 420 N.W.2d at 803, was subsequently amended
in 1989, the court does not believe that the amendment changes the impact of § 229.23(1),
although the amendment does define the “ minimum requirements’ somewhat differently. At
the time of the McCall decision, the pertinent subsection read,

Every person who is hospitalized or detained under this
chapter shall have theright to:

1. Prompt eval uation, emergency psychiatric services,
and care and treatment as indicated by sound medical practice.

lowA CODE § 229.23(1) (1988). The provision now reads,

Every person who is hospitalized or detained under this
chapter shall have theright to:

1. Prompt evaluation,necessary psychiatricservices,
and additional careandtreatment asindicated by thepatient’s
condition. A comprehensive, individualized treatment plan shall
be timely developed following issuance of the court order
requiring involuntary hospitalization. The plan shall be
consistent with current standardsappropriateto thefacility to
which the person has been committed and with currently
accepted standards for psychiatric treatment of the patient’s
condition, including chemotherapy, psychotherapy, counseling
and other modalities as may be appropriate.

lowA CODE §229.23(1) (1999). Thus, theprovision has, inter alia, been expanded to require
more comprehensive care, not Simply emergency care, and the phrase “ care and treatment as
indicatedby sound medical practice” hasbeenreplaced, first, by the phrase“additional careand
treatment as indicated by the patient’s condition,” with the additional requirement later that
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“[t]he [treatment] plan shall be consistent . . . with currently accepted standardsfor psychiatric
treatment of the patient’s condition.”

These changes, the court concludes, change the wording, but not the essential
requirement, of the statutory provision, leaving it consonant with theYoungber g requirement
of “minimally adequate or reasonable” treatment. See McCall, 420 N.W.2d at 803 (quoting
Youngberg, 457 U.S. a 319). However, the substantive right defined by the provision as a
whole now appears to be broader than the liberty interest defined in Youngberg. Such
broadening of the substantive right, as defined by the lowa statute, does not eliminate the
statute as the formul ation of a substantive right upon which Salcido’ s procedural due process
claim can bebased. State law may recognizemor e extensive liberty intereststhan the Federal
Constitution. See Morgan, 128 F.3d at 697 (“ State law . . . may recognize more extensive
liberty interests than the Federal Constitution [and] [t]hese state-created liberty interests are
entitled to protection under the Fourteenth Amendment’s Due Process Clause.”) (emphasis
added). Similarly, although lowaA CODE § 229.13 has also been amended since the decision
in McCall was handed down, the amendment does not change the essential requirement that a
committed person be ordered to a hospital or facility “for a complete psychiatric evaluation
and appropriate treatment.” |0wWA CODE 8§ 229.13 (as amended in 1996), and compare IoOWA
CODE § 229.13 (1988) (a person found to be mentally impaired shall be placed “inahospital
or other suitable facility”).

d. Salcido’ sliberty interest

The court concludes that Youngber g, Hanson, McCall, and pertinent provisions of the
lowa Code establish that Salcido has a substantive right or liberty interest in an appropriate
placement, as the result of his involuntary commitment for a serious mental impairment.
Youngberg establishes that a person in Salcido’s circumstances has a liberty interest in
“minimally adequate or reasonabl etrai ningto ensure saf ety and freedom from unduerestraint.”

Youngberg, 457 U.S. at 319. Hanson recognizes that same liberty interest, but clarifiesthat
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neither Youngber g nor thelowastatutory schemeforvoluntarily committed personsrequires
the provision of “optimal” treatment. Hanson, 867 F.2d at 1120. McCall clarifiesthat the

lowa statutory scheme for involuntarily committed persons is consistent with Youngberg,

in that it establishes the substantive rights of such persons to a placement that can provide

appropriate treatment. The present form of the statutes upon which the lowa Supreme Court

reliedinMcCall, this court concludes, still establish asubstantiveright to “ care and treatment

as indicated by the patient’s condition” and a “[treatment] plan [that iS] consistent . . . with
currently accepted standardsfor psychiatric treatment of the patient’ scondition.” | owA CODE

§ 229.23(1) (1989); lowA CoODE § 229.13 (as amended in 1996) (requiring “complete
psychiatric evaluation and appropriate treatment”). Therefore, asamatter of law, Salcido has

satisfied the first requirement of his procedural due process claim, identification of a
protectible liberty interest in a placement capable of providing “appropriate” treatment. See,

e.g., Sauch, 212 F.3d at 429; Hopkins, 199 F.3d at 975; Dunham, 195 F.3d at 1009;

Spitzmiller, 183 F.3d at 915; Gordon, 168 F.3d at 1114.

3. Did Salcido receive the process he was due?

Because Salcido has established, as a matter of law, that he has a protectible liberty
interest in a placement capable of providing appropriate treatment, the court turns to the
guestion of whether Salcido received the processto which hewas duein order to protect that
libertyinterest. Stauch, 212 F.3d at 431; Hopkins, 199 F.3d at 975; Morgan, 128 F.3d at 699;
Bliek, 102 F.3d at 1475. “Due process is a flexible concept and a determination of what
processisdue. . . depends upon the particular circumstancesinvolved.” Bliek, 102 F.3d at
1475; accord Johnson v. Outboard Marine Corp., 172 F.3d 531, 537 (8th Cir. 1999) (“Due
process is a flexible concept, and its procedural protections will vary depending on the
particular deprivation involved.”). Asthe Eighth Circuit Court of Appeals has explained,

To determinewhat processisdue, [courts] balancethreefactors:
first, “the private interest that will be affected by the official
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action”; second, “the Government’ sinterest”; and third, “therisk
of an erroneous deprivation of [the private] interest through the
procedures used, and the probable value, if any, of additional or
substitute procedural safeguards.”

Wallin v. Minnesota Dep’t of Corrections, 153 F.3d at 681, 690 (8th Cir. 1998) (quoting
Mathews v. Eldridge, 424 U.S. 319, 335 (1976)); accord Murray v. Dosal, 150 F.3d 814,
819 (8th Cir. 1998) (citing Mathews); Morgan, 128 F.3d at 699 (citing Mathews); Parrish,
133 F.3d at 615 (citing Mathews). The court will refer to these factors herein as the
“Mathews factors.” Similarly,inYoungber g, the Supreme Court held that theliberty interests
of involuntarily committed persons in adequate treatment were not “absolute,” such that
“whether respondent’ sconstitutional rightshavebeenviolated must bedetermined by balancing
his liberty interests against the relevant state interests.” Youngberg, 457 U.S. at 321. Thus,
Youngberg requires abalancing of factors similar to the Mathews factors to determine what
due process protections are necessary to protect an involuntarily committed person’ sliberty
interest in appropriate treatment and placement.

“ Although, the question of whether the procedural safeguardsprovided. . . are adequate
to satisfy due processisaquestion of law for the court to determine, whether the [ defendant]
indeed provided the [plaintiff] with such procedureisaquestion of fact for thejury.” Stauch,
212 F.3dat 431. However, inthiscase, the parties contend that the questions of the adequacy
of procedural safeguards provided and the question of whether the defendantsindeed provided
Salcido with such procedures can be decided as a matter of lawin the absence of any genuine
issues of material fact.

Salcido contends that the lowa civil commitment statutes violate the procedural due
processrightsof aninvoluntarily committed person ontheir face, becausethey requireneither
ahearing on placement nor determination of placement by an impartial decision-maker when
the County refuses to pay for the placement ordered by the hospital referee. This contention
istherefore directed at both the County and the State Defendants. Salcido aso contends that
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the County violated his procedural due process rights as a matter of law in the circumstances
of hiscase,i.e., asthe procedureswere applied, because the County provided neither ahearing
nor an impartial decision-maker on appropriate placement in his case.

Assuming Salcido hasthe necessary liberty interest, the State Defendants contend that
Salcido was not erroneously deprived of any such interest, because the commitment
procedures under IOwWA CODE CH. 229 provide all the process that is due. Similarly, the
County contends that the statutory provisions concerning commitment and the available
procedures for contesting denials of funding, by Merit under the State’ s Title X1X program,
and by Tri-State under the County’s program, provide al the process that is due in the
circumstances of this case.

a. Salcido’ sinterest

In support of hisargument that due process requires notice, ahearing, and an impartia
decision-maker on placement, Salcido arguesthat the placement determination isnecessarily
intertwinedwiththecivil commitment determinationitself. Therefore, astothefirstMathews
factor, “the privateinterest that will be affected by the official action,” see Mathews, 424 U.S.
at 335; Wallin, 153 F.3d at 690, Salcido contends that an individual’s placement will be of
great significance to his private interest, as it impacts directly on his liberty interest in
appropriate treatment. On the other hand, the State Defendants contend that, because the
personto be committed is unable to make responsible decisions, the value of any procedures
that would allow him or her more input in the placement decision is questionable.

Contrarytothe State Defendants’ contention, Sal cidoand other involuntarily committed
persons undoubtedly have avery significant interest in the placement determination. Itisat
this point in the civil commitment process that the interest of the person being committed
crosses from theinitial interest in liberty implicated by being taken into custody, see Vitek,
445 U.S. at 491-92; Addington, 441 U.S. at 425; McAllister, _ F.3dat ___, 2000 WL
1336480 at *6; Collins, 153 F.3d at 596, to the interest identified in Youngberg, Hanson,
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McCall, and thelowacivil commitment statutesasan interest in adequate treatment. See, e.g.,
Youngberg, 457 U.S. at 319 (involuntarily committed persons have a liberty interest in
minimally adequate treatment); see also supra, Section11.B.2.c. Moreover, if the court were
troubled by nothing else in this case, it would be troubled by the suggestion of the State
Defendants that, because a person is determined to be unable to make responsible decisions,
that person has no interest in the determination of his or her placement, and the further
suggestion that additional procedures to protect such a person’s interest in an appropriate
placement would be of no more than questionable value. Operating on the State Defendants
premise, fewer procedural protectionsare due personsleast ableto protect themselves. Such
apremise turns due process on its head.

Fortunately, the lowa legislature has recognized that persons subject to civil
commitment must have counsel available and, if they cannot afford counsel, have counsel
appointed for them. See lIowA CODE § 229.8(1). Appointment of counsel in such casesis
obviously intended to protect such persons’ interests precisely because such persons are
unable to protect their own interests, not because their interests evaporate. Furthermore,
contrary to the State Defendants’ argument, the requirement of counsel for persons subject to
involuntary commitment means that any additional procedures—as well as existing
procedures—would actually have some meaning in safeguarding the liberty interests of the
person being committed. Therefore, persons subject to involuntary commitment have avery
significant interest in adequate procedural safeguardsin the determination of their placement
and there would be benefits to additional safeguards, including notice and a hearing on
placement beforean impartial decision-maker, if present proceduresareinadequateto protect
their liberty interest in adequate treatment and placement.

b. The government’ sinterest

Next, asto the second Mathews factor, the government’ sinterest, see Mathews, 424

U.S. at 335; Wallin, 153 F.3d at 690, Salcido argues that neither the County nor the State
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Defendants have a significant interest that outweighs his own interest in notice and a hearing
on placement before an impartial decision-maker, because the burden on these defendants to
modify procedures to conform to due process requirements would be slight. The State
Defendants, however, contend that the government’s interest in the placement of persons
subject to civil commitment is significant, because of the substantial costs of mental health
care borne by the state and the counties, while permitting individuals to designate where
serviceswould be received would thwart any government interest in controlling mental health
care costs.

Althoughthecourt acknowledgesthegovernment’ sinterestincontrolling mental health
care costs, the court notes, first, that the lowa legislature has already unequivocaly
demonstrated that the public has an interest in involuntary commitment and appropriate
treatment of persons who pose a threat to themselves or others by enacting lowA CODE
CH. 229. Thus, the cost of care for such individuals is not a government interest that is
sufficient to outweigh the individual’s interest in procedural protections on an appropriate
placement.

Moreover, the State Defendants once again misconstrue Salcido’ s contentions. Heis
not asserting that procedural safeguards, such as notice and a hearing before an impartial
decision-maker, must allow him or other involuntarily committed personsto designate where
services would be received—indeed, such a contention would appear to be foreclosed by the
decision in Hanson that committed persons are not entitled to “optimal” treatment. See
Hanson, 867 F.2d at 1120. Rather, Salcido is asserting that adequate procedural safeguards
must permit him to be heard before animpartial decision-maker intheprocessthat determines
an appropriate placement, and certainly must permit him to be heard in the circumstances
where the county responsible for paying for his care refuses to authorize or pay for an
appropriate placement. The State Defendants have pointed to no government interest that

touches on or outweighs Salcido’ s interest in notice and a hearing on placement before an
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impartial decision-maker to safeguard his liberty interest in an appropriate placement.
C. Risk of erroneous deprivation
The court therefore turns to the third Mathews factor, the risk of an erroneous
deprivation in the absence of notice, hearing, and an impartial decision-maker regarding
placement. See Mathews, 424 U.S. at 335; Wallin, 153 F.3d at 690. Thisfactor isthe most
contentious of the three in this case and requires the most painstaking analysis.

i. Arguments of the parties. Asto this factor, Salcido contends that the risk of an

erroneous deprivation under the present lowa statutory scheme is substantial, because the
statutory scheme requires that an individual be committed to afacility designated through the
county’ s single entry point process, but the lowa Code provides no procedures for resolving
placement disputesif a county responsible for costs of treatment refuses, through the single
entry point process, to fund or approve the placement recommended by mental health
professionals and ordered by the hospital referee.6 Salcido points out that there are no
additional procedures within the statutory scheme for notice or hearing before any decision-
maker for arespondent or hiscounsel to contest determinations made by the singleentry point
process to deny servicesto involuntarily committed persons.

On the other hand, the State Defendants contend that the risk of an erroneous
deprivation is minimal, because a disinterested physician is charged with evaluating the
committed person’ smental condition and reporting to the referee with arecommendation for
an appropriate placement. The State Defendants point out that Salcido is not arguing that the

physician in this case made an erroneous determination of the appropriate level of care and

6Sal cido contends that the same due process deficiencies would exist if the County
designatedadifferent placement fromthat ordered by the referee and recommended by mental
health professional's, although he acknowledges that such circumstances are not now before
the court, because the County simply denied any placement at al for Salcido, rather than
permitting only a different placement from the one ordered by the referee.
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placement in his case; rather, the State Defendants contend that the flaw in the system that
Salcido hasidentified wasthe County’ srefusal to follow the statutory provisionsby approving
and funding an appropriate placement.

The County echoes the State Defendants’ arguments to the extent that the County
contends that the statutory framework for involuntary commitment providesall the procedural
safeguards necessary to protect Salcido from deprivation of hisliberty interest. The County
points out that, in addition to the statutory provisions, grievance procedureswere availableto
Salcido concerning denial of placement at CMHI in this case for both Merit’sdenial of state
Title XIX funding—which the County contends Salcido did not exhaust—and the County’s
denial of fundsthrough Tri-State, including, inthelatter case, “ appeal” to the County Board of
Supervisors. The problem, the County contends, is that the hospital referee failed to make a
placement that conformed to the single entry point process determination, as required by
statute, and, more importantly, that Salcido was not qualified for any placement under the
single entry point process and the County’ s plan.

To the extent the defendants argue that the procedures for initial commitment of
persons provideall the processdueto protect their liberty interests, that contention again goes
to the “wrong” liberty interest. Asthe Supreme Court explained in Youngberg, “[t]he mere
fact that [ the person committed] hasbeen committed under proper proceduresdoesnot deprive
him of all substantive liberty interests under the Fourteenth Amendment.” Youngberg, 457
U.S a 315. Rather, the Court concluded that, “[i]n the circumstances presented by this case,
and on the basis of the record developed to date, we . . . conclude that respondent’s liberty
interests require the State to provide minimally adequate or reasonable training to ensure
safety and freedom fromunduerestraint.” 1d. at 319. Thus, the proper question iswhether the
lowa statutory scheme and the grievance procedures to which the County points provide
adequate procedural safeguards for a committed person’ sfurther liberty interest in adequate

treatment and placement.
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ii. Thestatutory schemefor involuntary commitment. Prior tothe oral argumentson
the motions for summary judgment, the State Defendants submitted a supplemental exhibit,
State’ s Exhibit A, consisting of flow charts showing the process for provision of servicesto
mentally ill persons pursuant to the lowa Code of 1997. That exhibit was admitted into
evidence, with the agreement of the parties, at the oral arguments. The portion of the exhibit
indi cating the processfor non-emergency involuntary commitment, the processrel evant here,

is reproduced below.
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State' s Exhibit A (partia). Inthischart, “ SEP” standsfor “ single entry point process,” “CMO”
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stands for “chief medical officer,” and “SMI” stands for “seriously mentally impaired,” as
those terms are used in the pertinent provisions of the lowa Code. The “single entry point
process’ referred to isthe method whereby counties manage servicesfor thementally ill, see
lowa Code 88 331.439 & 331.440,7 for example, when a county is responsible for the
expenses of a person committed pursuant to |lOwA CODE CH. 229. See lowA CODE § 229.1B
(“Notwithstanding any provision of this chapter to the contrary, any person whose
hospitalization expenses are payable in whole or in part by a county shall be subject to all
requirements of the single entry point process.”); see also IowA CobDE § 230.1 (“A county of
legal settlement is not liable for costs and expenses associated with a person with mental
ilIness unless the costs and expenses are for services and other support authorized for the
person through the single entry point process.”) (also identifying the “single entry point
process’ asthe same one defined in lowA CODE § 331.440).

Helpful as it is, the court finds that the flow chart requires some explanation and
amplification. Astheflow chart indicates, the process of “involuntary hospitalization” begins
withan application pursuant to | OWA CODE § 229.6. The application must state the applicant’s
belief that “the respondent” is “seriously mentally impaired,” state any other pertinent facts,
and be accompanied by “a written statement of a licensed physician in support of the
application,” or one or more corroborating affidavits, or other corroborative information
reduced to writing. I0WA CODE 8§ 229.6. If the referee determines that the application for
“involuntary hospitalization” pursuant to | OwA CODE §229.6is" adequate asto form, the court
may set atime and place for ahearing on the application, if feasible, but the hearing shall not
be held lessthan forty-eight hours after notice to the respondent unlessthe respondent waives
suchminimum prior noticerequirement.” |OwWA CODE § 229.7. Section 229.7 also provides

that, “[i]f therespondent istakeninto custody under section 229.11, serviceof theapplication,

7To the extent the “single entry point process’ involves a processinvolving a“ central
point coordinator,” the processes are treated here asidentical and will be referred to only by
the former term.
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documentation and notice upon the respondent shall be made at the time the respondent is
taken into custody.” Id. Thus, 8 229.7 requires notice to the respondent of the application
whether or not the respondent is taken into immediate custody.

Section 229.8, which is not mentioned in the flow chart, providesfor the selection or
appointment of counsel to represent the person to be committed, that is, the respondent, and
notice of the application for commitment to the county attorney for review. IowA CODE
§229.8(1) & (2). This provision also requires that, if not previously done, i.e., pursuant to
§229.7, thereferee“shall . . . set atime and place for ahospitalization hearing, which shall be
at the earliest practicable time not less than forty-eight hours after notice to the respondent,
unless the respondent waives such minimum prior notice requirement.” IOWA CODE
§229.8(3)(a). Finally, this provision requires the referee to “[o]rder an examination of the
respondent, prior to the hearing, by one or morelicensed physicianswho shall submit awritten
report on the examination to the court as required by section 229.10.” IlbwA CODE
§ 229.8(3)(b).

Section 229.9, which is not mentioned in the flow chart, provides for notice to the
respondent’ s attorney of the application for commitment and orders issued by the referee
pursuant to 88 229.8 and 229.11. Section 229.10, which also is not mentioned in the flow
chart, states various requirementsfor the physician’ s examination that the referee must order
pursuant to 8 229.8(3)(b). Specificaly, 8 229.10(1) providesthetiming of such examination,
depending upon whether and in what manner the respondent is held in custody; entitles the
respondent to aseparate examination by aphysician of therespondent’ sown choosing; permits
the examining physician to consult with or request the participation of any qualified mental
health professional and to take into account the findings of such amental health professional;
and permits the referee to compel a respondent not already in custody to submit to the
examination. IOwWA CODE 8§ 229.10(1). Subsection (2) of § 229.10 requires the filing of a
written report on the physician’s examination and the sending of copies of the report to the

referee and the respondent’ s attorney. |owA CODE § 229.10(2). Subsection (3) permitsthe
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referee to terminate the proceedingsif the examining physician’ sreport isto the effect that
theindividual isnot seriously mentally impaired. 10wA CoDE § 229.10(3). However, if the
reportistotheeffect that theindividual isseriously mentally impaired, subsection (4) requires
the refereeto set ahospitalization hearing, and providesfor thetiming of suchahearing. |OwA
CODE § 229.10(4).

Theflow chart requires some clarification asto proceduresin the event the respondent
is ordered to be taken into immediate custody pursuant to IOwA CODE § 229.11. Immediate
custody ispermittedif therefereefindsprobabl e causeto believe, based on theapplication and
accompanying documentation, “that the respondent has a serious mental impairment and is
likely to injure the respondent or other personsif allowed to remain at liberty.” 1o0wA CODE
§229.11 (unnumberedfirst paragraph). Insuch acase, thetiming of the hospitalization hearing
is specified by this section. 1d. To clarify the flow chart, this section provides that, “[i]f the
expenses of a respondent are payable in whole or in part by a county, for a placement in
accordance with subsection 1 [“custody of arelative, friend, or suitable person”], the judge
shall give notice of the placement to the single entry point process, and for a placement in
accordancewith subsection 2 [“ suitable hospital”] or 3[nearest facility licensed to carefor the
mentally ill], the judge shall order the placement in a hospital or facility designated through
the single entry point process.” |d. (emphasis added).

As the flow chart indicates, a hearing to determine serious mental impairment is the
next step in the procedure. The statute defining the hearing procedur e describesthishearing
asa“hospitalization hearing.” IowA CODE 8§ 229.12(1). Thedeter mination to be madeat the
“hospitalizationhearing” and consequent orders, however, aredefined by | owA CODE8§229.13,
which providesin pertinent part asfollows:

If upon completion of the hearing the court finds that the
contention that the respondent has a serious mental impairment
Is sustained by clear and convincing evidence, the court shall
order arespondent whose expensesar e payableinwholeor in
part by a county committed to the care of a hospital or facility
designated through the single entry point process . . . as
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expeditiously as possible for acomplete psychiatric evaluation
and appropriate treatment.

lowA CODE § 229.13 (first unnumbered paragraph) (emphasisadded). Further, thisprovision
imposes certain obligationson the chief medical officer of thefacility towhichtherespondent
isinitially committed following the “ hospitalization hearing”:

The chief medical officer of the hospital or facility shall
report to the court no more than fifteen days after the individual
is admitted to or placed under the care of the hospital or facility,
making a recommendation for disposition of the matter.

lowA CODE § 229.13 (second unnumbered paragraph). Thus, § 229.13 provides only for the
initial “hospitalization” placement, and requires a report on ultimate placement of the
respondent or disposition of the commitment case, but does not provide for the ultimate
placement or disposition. This section provides that the chief medical officer’ sreport “ shall
be sent to the respondent’ s attorney, who may contest the need for an extension of timeif one
isrequested.” 1d.

Thefinal placement of theindividual isdetermined based on the chief medical officer’s
report, which isrequired by 8§ 229.13, but further defined by § 229.14. “Thereport shall state
one of the four following alternative findings’: (1) “[t]hat the respondent does not, as of the
date of the report, require further treatment for a serious mental impairment”; (2) “[t]hat the
respondent isseriously mentally impaired and in need of full-time custody, care and treatment
in ahospital, and is considered likely to benefit from treatment”; (3) “[t]hat the respondent is
seriously mentally impaired and in need of treatment, but does not require full-time
hospitalization”; or (4) that “[t]he respondent is seriously mentally impaired and in need of
full-time custody and care, but is unlikely to benefit from further treatment in a hospital.”
lowA CODE § 229.14. For each aternative, the statute provides the appropriate order to be
entered by the referee. 1d. Inthe case of the fourth alternative, the one pertinent here, the
statute provides as follows:

If thereport so states, the chief medical officer shall recommend
an alternative placement for the respondent and the court shall
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enter an order which may direct the respondent’ s transfer to the
recommended placement. . . . If the court or the respondent’s
attorney considers the placement inappropriate, an aternative
placement may be arranged upon consultation with the chief
medical officer and approval of the court.

lowA CODE § 229.14(4). Thus, the ultimate placement of the committed person, as
contemplatedby lowA CODE CH. 229, is made by the referee on the basisof the“ alternative”
indicated in the chief medical officer’s report and, possibly, on the basis of “consultation”
between the referee, the respondent’ s attorney, and the chief medical officer. 1d. Although
the provisions providing for the immediate custody of the respondent, lowA CODE § 229.11,
and for initial placement after the determination of “serious mental impairment” in the
“hospitalization hearing,” I0wA CODE § 229.13, were amended in 1996 to require placement
of persons whose expenses will be paid by the county to a facility “designated through the
singleentry point process,” no such amendment wasmadeto § 229.14, theprovision providing
for the ultimate placement of the committed person upon the chief medical officer's
recommendation. See IOWA CODE § 229.14. Nevertheless, ultimate placement pursuant to
8 229.14 is still subject to the requirements of the “single entry point system,” by virtue of
§229.1B, which providesthat, “[n]otwithstanding any provision of thischapter to the contrary,
any person whose hospitalization expenses are payablein wholeor in part by acounty shall be
subject to all requirementsof the singleentry point process.” | OWA CODE § 229.1B; see also
lowA CoDE § 230.1 (*A county of legal settlement is not liable for costs and expenses
associ ated with aperson with mental illnessunlessthe costs and expensesarefor servicesand
other support authorized for the person through the single entry point process.”).

The court has tarried over these details of the commitment process, because they are
pertinent to the determination of whether | owA CobE CH. 229 providesdue processonitsface
to protect aninvoluntarily committed person’ sliberty interest in an appropriate placement and
to the question of whether Salcido received the process he was due as a matter of fact. See
Sauch, 212 F.3d at 431 (“Although, the question of whether the procedural safeguards

provided. . . are adequateto satisfy due processisaquestion of law for the court to determine,
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whether the[defendant] indeed provided the[plaintiff] with such procedureisaquestion of fact
for thejury.”).

iii. Adeguacy of the notice, hearing, and decision-maker provisions on their face.
The Eighth Circuit Court of Appealshasobserved that, “[i]n applying theMathews v. Eldridge
balancing analysis, the Supreme Court hasgenerally held that the Due Process Clauserequires
some kind of a hearing before the state may deprive aperson of liberty or property.” Gentry
v. City of Lee’s Summit, Mo., 10 F.3d 1340, 1344 (8th Cir. 1993) (citing Cleveland Board
of Education v. Loudermill, 470 U.S. 532, 542 (1985), which required a hearing before
termination of employment, Memphis Light, Gas & Water Div. v. Craft, 436 U.S. 1, 18
(1978), which required ahearing before cutting off utility service, and Fuentesv. Shevin, 407
U.S. 67, 80-84 (1972), which required a hearing before issuance of a writ allowing
repossession of property). Indeed, more recently, the Eighth Circuit Court of Appeals has
stated, “ An essential principle of due processisthat adeprivation of life, liberty, or property
be preceded by notice and opportunity for hearing that isappropriate to the nature of the case.”
Sauch, 212 F.3d at 430 (citing Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 542
(1985)); Bliek, 102 F.3d at 1475 (“In determining what process is due in this circumstance,
we note that the need for an adequate noticeis also settled law. Adequate noticeisintegral
to the due process right to afair hearing, for the ‘right to be heard has little reality or worth

unless one isinformed.’”) (emphasisin the original; quoting Mullane v. Central Hanover
Bank & Trust Co., 339 U.S. 306, 314 (1950)). Moreover, “[t]he right to notice and an
opportunity to be heard must be granted at a meaningful time and in a meaningful manner.”
Sauch, 212 F.3d at 430 (internal citationsand quotation marksomitted). A post-deprivation
hearing may suffice, if, under theMathews balancing test, the state’ sinterest in urgent action
outweighs the private interest in a pre-deprivation hearing, and the risk of an erroneous
deprivation is relatively low. See Wallin, 153 F.3d at 691. Similarly, “‘[i]n general, due
processrequiresthat ahearing beforean impartial decisionmaker beprovided at ameaningful

time, and inameaningful manner.”” Johnson, 172 F.3d at 537 (quoting Coleman v. Watt, 40
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F.3d 255, 260 (8th Cir. 1994)) (emphasis added); Gordon v. Hansen, 168 F.3d 1109, 1114
(8th Cir. 1999).

The State Defendants are correct that the lowa Code provides that the appropriate
placement of an involuntarily committed person is supposed to be made following evaluation
and recommendation by a qualified mental heath care professional. See lowA CODE
§8229.10 (providing for an examination of the respondent by one or morelicensed physicians
who must file a written report concerning whether the respondent is seriously mentally
impaired), 229.13 (following the determination of serious mental impairment, therefereeis
to order further evaluation by the chief medical officer of the facility to which the personis
initially committed at the “hospitalization hearing”), 229.14 (providing four alternative
findings to be made by the chief medical officer upon further evaluation of the person
committed regarding ultimate placement). However, nothing in the lowa Code requires a
further hearing on the placement recommendation, see IowA CODE §229.14, and the bottom
tier of Exhibit A above. Rather, pursuant to IowA CODE § 229.14(4), if the chief medical
officer who evaluates the committed person after commitment concludes that the person “is
seriously mentally impaired and in need of full-time custody and care, but isunlikely to benefit
fromfurther treatmentinahospital,” thechief medical officer “ shall recommend an alternative
placement for the respondent and the court shall enter an order which may direct the
respondent’ s transfer to the recommended placement,” and “[i]f the court or the respondent’ s
attorney considersthe placement inappropriate, an alternative placement may bearranged upon
consultationwith the chief medical officer and approval of thecourt.” Section 229.14(4) thus
does not mandate notice and a hearing as a procedural safeguard for the liberty interest in
appropriate placement, but instead places the onus on the committed person’s attorney to
object to an inappropriate placement, which “may” result in an alternative placement after
“consultation.” This provision should be contrasted with § 229.7, which mandates service of
anotice upon the person to be involuntarily committed of the application for involuntary

commitment and of the time and place for the initial “hospitalization” hearing, which

41



procedural safeguards protect the person’sinitial liberty interest in light of the possibility of
impending custody. See lowA CODE § 229.7.

Moreover, thereis no hearing procedure of any sort mandated by the lowa Code if the
county responsible for paying for the committed person’s placement refuses to pay for that
placement. Although the placement recommendation is in the hands of the “chief medical
officer” of the hospitalization facility, and is decided by the hospitalization referee, see lOwA
CODE §229.14(4), section 229.1B doesrequirethat the ultimate placement be pursuant to the
“single entry point process’ if a county isto foot the bill. lowA CODE § 229.1B; see also
lowA CoDE § 230.1 (a county is only responsible for costs of commitment if the services
were authorized through the single entry point process). This*funding” limitation effectively
places the ultimate placement decision with the single entry point system, but there are no
provisionsin the code for a hearing on the decision dictated by the singleentry point system.
Although the recommendation as to ultimate placement is to be made by the chief medical
officer of afacility designated for initial hospitalization by the single entry point system, see
lowA CODE § 229.13, that requirement does not indicate in what way a county’s single entry
point system is to have input into the determination of the committed person’s ultimate
placement, or in what way arespondent isto be heard on the placement. Certainly, thereisno

) 13

provisionfor ahearing on acounty’s“veto” of aplacement determination made by thereferee
on the chief medical officer’s recommendation pursuant to |lOwA CODE § 229.14.

Thus, there is a very serious risk of an erroneous deprivation of an involuntarily
committed person’s liberty interest in an appropriate placement, despite the strength of the
individud’s interest in adequate due process protections and the lack of any substantial
contrary interest on the part of the government. See Mathews, 424 U.S. at 335; Wallin, 153
F.3dat 690; seeal so Youngberg, 457 U.S. at 321 (“whether respondent’ s constitutional rights
have been violated must be determined by balancing his liberty interests against the relevant
stateinterests’). Therefore, asamatter of law, lowa’ s statutory provisionsfail to provide any

notice or hearing that addresses the denial by a county, through its single entry point system,

42



of an involuntarily committed person’s liberty interest in an appropriate placement. See
Sauch, 212 F.3d at 431 (“the question of whether the procedural safeguards provided. . . are
adequate to satisfy due processis aquestion of law for the court to determine”).

Nor are the additional grievance procedures identified by the County sufficient to
overcometheprocedural inadequaciesof thestatutory system. First, any grievance procedures
concerning state Title XIX funding are irrelevant, because whether or not a county is
responsible for funding mental health servicesfor aperson under involuntary commitment is
not determined, under the statutory systemin placein 1998, by whether or not statefundswere
available, but on the basis of whether or not the county was the committed person’s “county
of legal settlement.” See IowA CODE § 230.1 (“The necessary and legal costs and expenses
attending the taking into custody, care, investigation, admission, commitment, and support of
aperson with mental illnessadmitted or committed to astate hospital shall bepaid. . . [b]y the
county in which such person has alegal settlement, or . . . [b]y the state when such person has
no legal settlement in this state, or when such settlement is unknown.”). Thereisno dispute
here that Woodbury County is, and was at al relevant times, Salcido’s county of legal
settlement. Second, the grievance procedures provided by Tri-State upon denial of services
under the County’ s plan cannot satisfy due process requirements on their face, because Tri-
State only provides procedures for appeal if someone is denied services after a voluntary
application. Thereare no such proceduresfor notifying individualswho arein theinvoluntary
commitment process that an ultimate placement pursuant to |OwA CoDE §229.14 will not be
funded or approved. See Plaintiff’s DocumentsIn Support of Motion For Summary Judgment
a 45 (Woodbury County Mental Health Services management Plan, May 1, 1996 (approved
by IDHS 12/7/98), 8 8, 1 2) (providing that “[w]hen an individual requests funding for
services,” but such services are denied, the individual shall be advised of the right to appeal,
but providing no appeal procedures for an involuntarily committed person or denial of
judicially ordered services) (emphasisadded). Thus, thegrievance proceduresprovided by the
County also fail to provide adequate processto protect Salcido’ s liberty interest in adequate

43



placement asamatter of law. Stauch, 212 F.3d at 431. The absence of any notice and hearing
procedures on placement necessarily establishes that there is no provision on the face of the
procedures for an impartial decision-maker on placement, either.

Iv. Adeguacy of the notice and hearing procedures actually provided. The court
therefore turnsto what is ordinarily aquestion for the jury, whether the procedures actually
provided to Salcido were sufficient to provide due process safeguards on his liberty interest
inanappropriateplacement. Seeid. (*[W]hether the [defendant] indeed provided the[plaintiff]
with such procedure is a question of fact for the jury.”). The court must “*look more closely
a the procedures [the plaintiff] actually received, to see if they adequately protected him
againgt the risk of an erroneous deprivation of his[protected] interest.”” Wallin, 153 F.3dat
691 (quoting Ibarrav. Martin, 143 F.3d 286, 290 (7th Cir. 1998)).

The State Defendants contend that theflaw in the system that Salcido hasidentified was
the County’ srefusal tofollow the statutory provisionsby approving and funding an appropriate
placement. At ora arguments, the State Defendants contended that the statutes in question
permit the County to“designate” Salcido’ splacement pursuant tothesingleentry point system,
but do not permit the County to refuse to provide such services, citing, e.g., the “ designation”
language in IowA CODE 8§ 229.11, and 229.13. Thus, it would appear that the State
Defendants’ are arguing that any procedural shortcomings in the statutory system regarding
notice, hearing, and an impartial decision-maker on the question of ultimate placement were
not the impediment in Salcido’s case, and hence no due process violation is actually
attributabl e to the State Defendants.

However, as a matter of law, it is precisely at the point where § 229.14 provides
inadequate procedural safeguards concerning ultimate placement that the process broke down
inthiscase. The application for Salcido’s involuntary commitment pursuant to |owA CODE
§ 229.6 was filed on July 9, 1998. See flow chart, supra at page 34. The referee ordered
Salcido taken into immediate custody at Marian Hospital pursuant to lowA CODE § 229.11.
No party hasasserted that Marian Hospital wasnot thefacility “designated” under the County’ s
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single entry point system for immediate custody as required by lowA CoDE § 229.11.
However, at Salcido’s " hospitalization hearing” pursuant to lOwA CODE § 229.12 on July 15,
1998, therefereenot only read Dr. Muller’ seval uation as satisfying the requirements of | OWA
CoDE § 229.10—concerning the licensed physician’s report, following examination, on
whether Salcido was seriously mentally impaired and subject to initial “hospitalization”—but
also apparently considered Dr. Muller’ s report as satisfying the requirements of IowA CODE
§229.14—whichrequiresareport of the chief medical officer of the“hospitalization” facility
concerning ultimate disposition. This is so, because both the referee’ s “Findings of Fact
Pursuant to lowa Code Section 229.13,” which found Salcido seriously mentally impaired and
noted that Dr. Muller had recommended residential treatment, see Plaintiff’s Documents at
10, and the referee’ s“Order After Evaluation Pursuant To lowa Code Section 229.14,” which
noted that Dr. Muller found Salcido to be seriously mentally impaired, but no longer in need
of acute in-patient treatment, and ordered Salcido held at Marian Health Center pending
transfer to CMHI, see Plaintiff’s Documents at 11, are dated July 15, 1998. The statutory
scheme provided no notice, hearing, or impartial decision-maker regarding Salcido’ sultimate
placement, and the referee held no such hearing when the County refused to permit the
placement. Although it isunlikely that the delay between the hospitalization hearing and the
ultimate placement recommendation contemplated by | owA CoDE § 229.13 would have made
any difference in this case, in light of the County’s position, the “telescoping” of the
“hospitalization” determination and the ultimate placement determinationinthiscase provided
no opportunity for either the examining physician or the referee to determine what ultimate
placement was available under the County’ s single entry point system. Thus, the flaw in the
statutory scheme actually was responsible for the denial of Salcido’s due process rights to
notice and a hearing on denia of an appropriate placement.

For its part, the County contends that Salcido actually had an adequate hearing on the
denid of his placement at CMHI, because the County acquiesced in and even expedited Dr.

Muller’ s*“appea” of the denial of that placement. The County contends further that Salcido
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received the due process protection of animpartia decision-maker, because his* appea” was
heard by the Woodbury County Board of Supervisors. Salcido contends that any hearing on
ultimate placement that he received was tainted by the lack of an impartial decision-maker,
because the Board of Supervisors is responsible for funding mental health services and
therefore cannot be impartial in determining who should receive such funds. The court will
assume, for the sake of argument, that if the Board of Supervisorsis an impartia decision-
maker, Salcido actually received, or there are genuine issues of material fact asto whether he
received, an adeguate notice and hearing on the County’ s denial of his placement at afacility
capable of providing adequate treatment.

v. Impartiality of the decision-maker. “While the Due Process Clause requires a
tribunal to befair andimpartial, Marshall v. Jerrico, Inc., 446 U.S. 238, 242, 100 S. Ct. 1610,
1613, 64 L. Ed. 2d 182 (1980), the Supreme Court has stated that an adjudicator’s slight
pecuniary interest in the outcome of the proceedings does not in itself violate due process.”
Marler v. Missouri Bd. of Optometry, 102 F.3d 1453, 1457 (8th Cir. 1996) (citing AetnaLife
Ins. Co. v. Lavoie, 475 U.S. 813, 825-26 (1986)). Nor doesthe combination of investigatory
and adjudicatory functions necessarily require a conclusion that a tribunal is biased. See
Gordon, 168 F.3d at 1114. Rather, “*[w]e begin with apresumption that decison-makersare
honest and impartial.”” Gordon, 168 F.3d at 1114. That presumption can be overcome only
by ashowing that the adjudicator had such aninterest as“ might lead him not to hold the balance
[betweenthe parties] nice, clear andtrue.” Tumeyv. Ohio, 273 U.S. 510,532 (1927); Yamaha
Motor Corp. v. Riney, 21 F.3d 793, 798 (8th Cir. 1994) (quoting Tumey); see also Ward v.
Monroeville, 409 U.S. 57, 59 (1972) (the presumption may be overcomewherethe“‘judge. ..
has adirect, personal, substantial pecuniary interest in reaching aconclusion against [a party]
inhiscase’”) (quoting Tumey, 273 U.S. at 523).

Notwithstanding the presumption that a tribunal is fair, Salcido contends that the
guestion of the impartiality of the decision-maker in this case, the Board of Supervisors, is

controlled or guided by the Supreme Court’ s decision in Ward v. Monroeville, 409 U.S. 57
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(1972). In Ward, the petitioner contested, on due process grounds, a provision of the Ohio
Code that authorized mayorsto sit asjudgesin casesof ordinanceviolationsand certaintraffic
offenses. Ward, 409 U.S. at 57. The petitioner had been convicted by the mayor of
Monroeville, Ohio, of two traffic offensesand fined $50 on each offense. 1d. “Conceding that
‘the revenue produced fromamayor’ s court provides asubstantial portion of amunicipality’s
funds,’ the Supreme Court of Ohio held nonetheless that ‘such fact does not mean that a
mayor’simpartiality is so diminished thereby that he cannot act in a disinterested fashion in
ajudicia capacity.”” 1d. at 59. The United States Supreme Court, however, disagreed. 1d.

The United States Supreme Court concluded that theissue turned on whether the mayor
can be regarded as an impartia judge under principles the Court had laid down in Tumey v.
Ohio, 273 U.S. 510 (1927):

There, convictions for prohibition law violationsrendered by the
Mayor of North College Hill, Ohio, were reversed when it
appearedthat, inadditionto hisregular salary, theMayor received
$696.35 from the fees and costs levied by him against aleged
violators. This Court held that ‘it certainly violates the
Fourteenth Amendment and deprives a defendant in a criminal
case of due process of law to subject his liberty or property to
the judgment of acourt, the judge of which hasadirect, personal,
substantial pecuniary interest in reaching a conclusion against
himinhiscase.’ Id., at 523, 47 S. Ct., at 441.

The fact that the mayor there shared directly in the fees
and costsdid not definethelimitsof the principle. Although*“the
mere union of the executive power and thejudicial power inhim
cannot be said to violate due process of law,” id., a 534, 47 S.
Ct., at 445 thetest iswhether the mayor’ ssituation isone“which
would offer a possible temptation to the average man as a judge
to forget the burden of proof required to convict the defendant,
or which might lead him not to hold the balance nice, clear, and
true between the state and theaccused. .. .” 1d., at 532, 47 S. Ct.,
a 444. Plainly that “possible temptation” may also exist when
the mayor’s executive responsibilities for village finances may
make him partisan to maintain the highlevel of contributionfrom
the mayor’scourt. This, too, is a “situation in which an officia
perforce occupies two practically and seriously inconsistent

47



positions, one partisan and the other judicial, (and) necessarily
involves a lack of due process of law in the trial of defendants
charged with crimes before him.” 1d., at 534, 47 S. Ct., at 445.

Ward, 409 U.S. at 59-60. The Supreme Court rejected the sufficiency of purported additional
safeguards, including the opportunity to assert the bias of the mayor in separate proceedings,
and the availability of an appeals process. Id. at 61. The Court noted that “thereisnothingto
suggest that the incentive to convict would be diminished by the possibility of reversal on
appea,” nor isthe eventual offer of an impartia adjudication adequate. 1d. Rather, a person
is“entitled to aneutral and detached judge in thefirst instance.” 1d. at 61-62.

Salcido arguesthat hisinterest is greater than that of the petitioner inWard, since the
denial of an adequate placement in his case deprives him completely of hisliberty interestin
adequate treatment, as compared to the imposition of fines for traffic violations in Ward,
whilethe County Board' s pecuniary interest is as substantial asthe mayor’sinWard, a beit of
asomewhat different kind, because mental health services constitute approximately 21% of
the County’ s budget, which is set by the Board. Thus, Salcido contends, the persons making
the determination on placement aremotivated to limit the County’ sfinancial responsibility for
civilly committed persons. The County, however, contends that there are genuine issues of
material fact as to impartiality where none of the Board members had the sort of direct,
pecuniary interest displayed by one of the decision-makersin Yamaha Motor Corp. v. Riney,
21 F.3d 793, 798 (8th Cir. 1994), and none served as both an investigator and adjudicator or
had other personal involvement inthe case, citingMalekv. LaurieSmithCamp, 822 F.2d 812,
816 (8th Cir. 1987). The County also contends that no reasonable inference of pecuniary
interest can be drawn in this case, because the Board based its decision on three objective
factors. (1) Salcido’s primary diagnosisis dementia, which is excluded from the definition
of menta illness in the County’ s Management Plan, and the County’ s Management Plan had
been approved by the lowa Department of Human Services; (2) the Board “conceived of the
County’s Management Plan as the provision of services of last resort,” while Salcido, as a
recipient of Title XIX funds, had not exhausted his appeal rights defined in the contract
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between the IDHS and Merit; and (3) the County’ s Management Plan then in place, and made
effective retroactively to July 1, 1998, “does not provide long-term residential care services
for any member of theMI/CMI [Mentally 11l/Chronically Mentally 111] population.” Plaintiff’s
Documents in Support of Motion for Summary Judgment at 38-39; see also Woodbury
County’s Combined Resistance To Plaintiff’s Motion For Summary Judgment and Brief In
Support [Of] Motion For Summary Judgment By Woodbury County, lowa (County’ s Brief) at
8-9.

First, the court concludesthatWard isdeterminative. The court agreeswiththe County
that there is no indication of any personal involvement in the investigation of Salcido’s case
on the part of any member of the decision-making body here, astherewasin Malek, 822 F.2d
a 816. Nor isthere any indication of the sort of personal pecuniary interest displayed in
Riney, 21 F.3d at 797-98. In Riney, the Eighth Circuit Court of Appealsheld that thedistrict
court’ s finding of no evidence of biaswas clearly erroneous, after applying the Tumey/Ward
test of “whether the adjudicator’ ssituation might lead him not to hold the balance [ between the

parties] nice, clear and true,”” where one member of the state motor vehicle commission
hearing a claim that a Y amaha dealer agreement failed to comply with state law regarding
deal ership contracts was a Harley Davidson dealer with “a pecuniary interest in eradicating
Y amaha from the State of Arkansas,” and other evidence indicated he had “ abdicated hisrole
as an adjudicator and had prejudged the issues before him.” Riney, 21 F.3d at 798. Such
circumstances are not presented here.

Nevertheless, Ward stands for the proposition that a personal pecuniary interest of a
particular decision-maker is not required to offend due process. See Ward, 409 U.S. at 60
(“Thefact that the mayor [in Tumey] shared directly in the fees and costs did not define the
limits of the principle.”). Rather, the Court in Ward formulated the test as “whether the
[decision-maker’ 5] situation is one ‘which would offer a possible temptation to the average
man as a judge to forget the burden of proof required . . . or might lead him not to hold the

balance nice, clear and true between [the parties].”” 1d. (quoting Tumey, 273 U.S. at 532).
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Evenmore specifically, the Court held that “[p]lainly that ‘ possible temptation’ may also exist
when the mayor’ s responsibilities for village finances may make him partisan to maintain the
high level of contribution from the mayor’scourt.” Id. Thus, the test of bias, as defined and
appliedinWard, does not consider just whether there was apersonal pecuniary interest of the
decision-maker or any individual member of the decision-making body. Rather, the test in
Ward also considers whether institutional concerns of the entity overseen by the decision-
maker would posea“ possibletemptation” to the decision-maker to disregard proper standards
for thedecision and instead decide on someother basis, such asinstitutional finances. Seeid.,;
seealsoDePierov. City of Macedonia, 180 F.3d 770, 778 (6th Cir. 1999) (stating, “ Although
direct personal pecuniary interest of amayor inaresult of hisjudgment isarguably one of the
most flagrant forms of bias, it is not the only reason for holding that due process is denied,”
and concluding that Tumey and War d both stand for the proposition that the decision-maker’s
interest in financial needs of amunicipality of which he is an executive officer may fail the
“possibletemptation” test),cert.denied,  U.S. 120 S. Ct. 844 (2000); AlphaEpsilon
Phi Tau Chapter Housing Ass' n v. City of Berkeley, 114 F.3d 840, 843 (9th Cir. 1997)
(adopting the district court’ s characterization of Ward as holding that due processis offended
“where decision-makers have an institutional financial interest that may lead them to make
biased decisions’); Doolin Sec. Sav. Bank, F.SB. v. F.D.I.C., 53 F.3d 1395, 1406 (4th Cir.
1995) (notingthat “[t]he Supreme Court hasheld that i nstitutional pecuniary interestsrendered
the adjudicator unconstitutionally biased,” citing Ward), cert. denied, 516 U.S. 973 (1995).

Second, athough Ward involved the exercise of judicia functions that were likely to
produce substantial income for themunicipality by amunicipal executivewith“responsibilities
for village finances,” see Ward, 409 U.S. at 60, and the present circumstances involve the
exerciseby theexecutivesresponsiblefor the County’ sfinancesof judicial functionsthat were
likely to involve substantial outlays from the County coffers, the situations are nonethel ess
analogous. Thereisundoubtedly the same* possibletemptation” here that the County Board's

responsibilities for the County budget—and more specifically, responsibilities for the
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County’s mental health budget, which forms a very substantial part of County’'s entire
budget—" may also exist when the [Board’ s| executive responsibilities for [ County] finances
may make [them] partisan to maintain” alow level of expenditures for mental health services
or not to burden the mental health budget with the costs of servicesin a particular case. Cf.
Ward, 409 U.S. at 60. “This, too, isa‘ situation in which [the County Board] perforce occupies
two practically and seriously inconsistent positions, one partisan and the other judicial, (and)
necessarily involves a lack of due process of law in the [consideration of an appeal of the
denia of mental health services].”” 1d. (quoting Tumey, 273 U.S. at 534) (emphasis added);
accord Meyer v. Niles Township, 477 F. Supp. 357, 362 (N.D. Ill. 1979) (holding that
townshipsupervisorscannot impartially adjudicate claimsfor benefitsand supervisefundsout
of which benefitsare paid). To the extent the“appeal” of single entry point determinationsto
the County Board was dictated by aprovision of the lowa Administrative Code, see 441 | OWA
ADMIN. CODE 8§ 25.13(2)(j), that administrative directive also constitutes a violation of due
processin the case of determinations of placement for involuntary commitments.

Findly, the court concludes that it need not consider whether the “objective”
foundations for the County’ s denial of servicesin Salcido’s case generate genuine issues of
material fact as to the impartiality of the Board, where Ward holds that the position of
decision-makers as judges and partisansin anal ogous circumstancesnecessarily violated due
process, not merely that the circumstances gave rise to arebuttable presumption of partiality.
See Ward, 409 U.S. at 60. Nevertheless, in the alternative, assuming that only a rebuttable
presumptionof partiality isestablished by the circumstancesidentified inWar d and presented
here, the court cannot find that reasonable inferences on the impartiality of the Board are
presented. See Matsushita Elec. Indus. Co., 475 U.S. at 587 (the court must consider
reasonabl e inferences that can be drawn from the facts).

Asto denial based on Salcido’ s diagnosis of dementia, nothing permitted the County
to define “mental illness’ for purposes of the single entry point system, as it relates to

involuntarily committed individuals, differently from the statutory definition of “mental
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illness” for purposes of involuntary commitment in | OwA CODE 8229.1(7). Thus, relianceon
adifferent definition generates only inferences of an attempt to avoid the statutory definition,
and hence, to avoid providing statutorily mandated services. Although the County apparently
relies on approval of its County Management Plan by the IDHS as establishing the Board's
good faith reliance on the definition of “mental illness’ in its Plan, the County Board relied
on a Plan and a definition that had not yet been approved at the time Salcido was originally
denied placement. Rather, the Plan last approved by the IDHS, the County’s Plan for fiscal
1998 (calendar year 1997-1998), defined as eligible personsthose who “[h]ave been found to
be seriously mentally impaired andinvoluntarily court-ordered toreceiveservices.” See State
Defendants’ Statement Of Undisputed Facts, Exhibit 5, County Management Plan Effective
July 1, 1996, Sec. F, 1 2 (documents page 78). Pursuant to IowA CODE 8§ 331.439(1)(e),
“[c]hangesto the approved plan are submitted at least sixty days prior to the proposed change
and are not to be implemented prior to the director of human services approval.” Similarly,
whatever the County’ s “conception” of its Management Plan as* provision of services of last
resort,” the lowa Code unequivocally established the County’s responsibility, in the first
instance, for the costsof mental health servicesfor involuntarily committed personswithlegal
settlement in the County, see lowA CoDE § 230.1, so that any contrary “conception” suggests
only arefusal to bear statutorily required expenses. Finally, theonly reasonableinferencethat
arisesfrom attemptsto apply retroactively the County’ sfiscal 1998 Plan—which deniedlong-
termresidential careservices, but wasnot approved until December 7, 1998—asajustification
on appeal for a denial of services for Salcido months earlier in July of 1998 is that the

justification is pretextual. Thus, al of the County Board's “objective” reasons for denying
Salcido an appropriate placement in July of 1998 suggest only post-hoc, pretextual
justifications that undermine, rather than support, any contention that the Board constituted an
impartial decision-maker as required by due process. See Johnson, 172 F.3d at 537 (“‘In
general, due process requires that a hearing beforean impartial decisionmaker be provided

at ameaningful time, and in a meaningful manner.””) (quoting Coleman, 40 F.3d at 260).

52



Therefore, the court concludes that Salcido is entitled to summary judgment against
both the County and the State Defendants to the effect that the defendants violated his due
process rights to notice and a hearing before an impartial decision-maker on appropriate
placement, both on the face of the pertinent statutory and administrative provisions, and as

procedures were actually applied in Salcido’ s case.

C. Salcido’ s Disability Discrimination Claims
All partieshave a so moved for summary judgment intheir favor on Salcido’ sdisability
claims pursuant to Title 11 of the ADA and the Rehabilitation Act. Asthe Eighth Circuit Court
of Appeal s has explained, claims under the RA and Title |1 of the ADA are closely related:

Title 1l of the ADA *“prohibits quaified individuals with
disabilities from being excluded from participation in or the
benefits of the services, programs, or activities of a public
entity.” Randolph v. Rodgers, 170 F.3d 850, 857 (8th Cir.
1999). Similarly, § 504 of the Rehabilitation Act mandates that
“[n]o otherwise qualified individual with adisability ... shdl ...
be excluded from the participation in, be denied the benefits of,
or be subjected to discrimination under any program or activity
receiving Federal financial assistance. . ..” 29 U.S.C. § 794(a)
(2000). We have held that the enforcement, remedies, and rights
are the same under both Title Il of the ADA and § 504 of the
Rehabilitation Act. See Hoekstra [ v. Independent Sch. Dist. No.
283, 103 F.3d [624,] 626 [(8th Cir. 1996)]. As an affirmative
defense, a defendant may demonstrate that the requested
accommodationwould constitute an undue burden. See Gorman,
152 F.3d at 911.

Birminghamv. Omaha Sch. Dist., 220 F.3d 850, 856 (8th Cir. 2000); Gormanv. Bartch, 152
F.3d 907,911-12 (8th Cir. 1998) (describing the requirements of the two statutes and stating
“[tihe ADA has no federal funding requirement, but it is otherwise similar in substance to the
RehabilitationAct, and’ casesinterpreting either areapplicableandinterchangeable’ ) (quoting
Allison v. Department of Corrections, 94 F.3d 494, 497 (8th Cir. 1996)).

Asthe Eighth Circuit Court of Appeals has also explained,
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To state a prima facie claim under the ADA, a plaintiff must
show: 1) heisaperson with adisability asdefined by statute; 2)
heisotherwisequalified for the benefit in question; and 3) hewas
excluded from the benefit due to discrimination based upon
disability. See 42 U.S.C. 8§ 12131 et seq.; see also Gorman [ V.
Barch], 152 F.3d [907,] 911-12 [(8th Cir. 1998)]; Doe v.
University of Md. Med. Sys. Corp., 50 F.3d 1261, 1265 (4th Cir.
1995). The RA contains the additional requirement that the
plaintiff show the program or activity from which heisexcluded
receives federal financial assistance. See Gorman, 152 F.3d at
911; Thomlison v. City of Omaha, 63 F.3d 786, 788 (8th Cir.
1995).

Randolph v. Rodgers, 170 F.3d 850, 858 (8th Cir. 1999). Moreover, “[t]o establish a
violation of the Acts, [the plaintiff] must demonstrate: 1) heisaqualified individual with a
disability; 2) he was excluded from participation in or denied the benefits of a public entity’s
services, programs, or activities, or was otherwise discriminated against by the entity; and 3)
that such exclusion, denial of benefits, or other discrimination, wasby reason of hisdisability.”
Layton v. Elder, 143 F.3d 469, 472 (8th Cir. 1998) (elements of a claim pursuant to Titlel|
of the ADA) (emphasis added); and compare Gorman, 152 F.3d at 911 (RA case, citing 29
U.S.C. 8§ 794(a) and Layton for a statement of the elements the plaintiff must prove “to
prevail,” adding to the second element that the plaintiff must provethat the program or activity
isthat of apublic entity “which receives federal funds’).

1. Disability discrimination by the State Defendants

Salcido contends that there is no genuine issue of material fact (1) that he was a
gualifiedindividual with adisability, because hehad met thedligibility requirementsfor mental
health services, where he had been involuntarily committed pursuant to |OwA CODE CH. 229;
(2) that he was denied benefits; and (3) that the denial was based on his disability, dementia.
He contends that the State Defendants approved the County’s discriminatory plan, which
excludes services for persons suffering from dementia, and also denied him admittance to
CMHI on the basis of the County’s refusal to pay pursuant to that discriminatory plan. He

therefore contends that he is entitled to prospective injunctive relief enjoining the State
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Defendantsfrom denying him admittanceto CMHI for thesediscriminatory reasons. Although
the State Defendants relied primarily on a reassertion of their contention that the Eleventh
Amendment bars Salcido’ s disability discrimination claims, a contention this court rejected
inruling on the State Defendants’ motion to dismiss, see Salcido, 66 F. Supp. 2d at 1043-45,8
they al so contend that they, not Salcido, are entitled to summary judgment on the meritsof his

disability discrimination claims against them. As to the merits of Salcido’s allegations of

8By letter dated August 17, 2000, thelowaAttorney General’ s Office advised the court
that it has joined with thirteen other states in an amicus brief to the United States Supreme
Court in University of Alabama v. Garrett, No. 99-1240, which is on certiorari from a
decision of Eleventh Circuit Court of Appeals, Garrett v. University of Alabama, 193 F.3d
1214 (11th Cir. 1999), urging the Court to uphold the applicability of the ADA to the states.
However, the Attorney General’s Office also advised this court that, notwithstanding the
State’ s position in Garrett, the State would continue to assert Eleventh Amendment immunity
under existing Eighth Circuit Court of Appealsprecedent aslong assuch adefensewasviable.

Therefore, in resistance to Salcido’ s motion for summary judgment and in support of
their own motion for summary judgment, the State Defendants reasserted their Eleventh
Amendment immunity to Salcido’s disability discrimination claim. They point out that the
Eighth Circuit Court of Appealshasconcluded that boththe RA and Titlell of the ADA exceed
Congress's power under § 5 of the Fourteenth Amendment. Consequently, they contend that
the court improperly concluded that Ex Parte Young, 209 U.S. 123 (1908), permitsasuit for
prospective injunctive relief against state officialsin their official capacitiesto comply with
federal laws that have been determined to exceed congressional power. They contend that
Bradley v. Arkansas Dep’t of Ed., 189 F.3d 745, 753-54 (8th Cir. 1999), upon which the
court relied, has been vacated, and that, in any event, the pertinent portion of Bradley is dicta.
They contend that thedicta portion of theBradley decision is contrary to explicit holdings of
other Circuit Courtsof Appeals. They also contend that Ex Parte Young isinapplicable here,
because that decision does not permit the court to opine on the legality of past conduct by the
State. They also contend that Ex Parte Young is inapplicable where there is a specific
remedia statute, as thereis in the case of the ADA and the RA, citing Seminole Tribe v.
Florida, 517 U.S. 44, 74 (1996).

Inhisreply brief, Salcido assertsthat this court properly analyzed theissue of the State
Defendants' Eleventh Amendment immunity inits ruling on the State Defendants' motion to
dismiss and no intervening, controlling decision requires a different result. Salcido also
contends that the RA and Title 11 of the ADA have only been determined to exceed the scope
of Congress's power under § 5 of the Fourteenth Amendment, and thus are not necessarily
“unconstitutional” enactments, and so may still provide the basis for relief under Ex Parte
Young.
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disability discrimination, the State Defendants contend that neither the State’ sapproval of the
County’s plan nor the State’s refusal to admit Salcido to CMHI is sufficient to establish
liability for disability discrimination, where the State had no way of knowing that the County
wouldinterpret its plan in adiscriminatory way and relied only on the County’ srefusal to pay
for services, not the County’ s discrimination, as the basis for refusing admission to CMHI.

The court finds that it need not reach the intricate and intriguing question of the
interplay of Eleventh Amendment immunity and the Ex Parte Young exception here. Rather,
the court concludes that, even if Ex Parte Young is applicable, and Salcido’s claims of
disability discrimination can goforward against the State Def endants notwithstanding Eleventh
Amendment immunity of the State, there is no genuine issue of material fact that prevents
summary judgment in favor of the State Defendants on Salcido’s disability discrimination
claim. The State Defendants concede, for the purposes of summary judgment, that Salcidowas
adisabled person qualified for the program at CMHI and that he was denied admission to
CMHI. However, they contend that thereisno genuineissue of material fact that they did not
exclude Salcidofrom CMHI because of hisdisability. Thus, the State Defendants’ contentions
requirethe court to focus on thelast requirement of Salcido’ sdisability discrimination claim,
whether Salcido was denied admissionto CMHI “by reason of hisdisability.” SeelLayton,143
F.3d at 472 (elements of aclaim pursuant to Title Il of the ADA); Gorman, 152 F.3d at 911
(elements of a claim pursuant to the RA).

Oneissueregarding the applicability of Ex Parte Young must neverthel essbe addressed
inlight of these contentions. That issue is the State Defendants' contention that Ex Parte
Young does not permit the court to opine on the legality of the defendants past conduct, as
that decision permits only prospective relief. In Entergy, Ark., Inc. v. Nebraska, 210 F.3d
887 (8th Cir. 2000), the Eighth Circuit Court of Appealsreected asimilar contention:

Nebraska s argument that injunctiverelief underEx Parte
Young cannot be premised on proof of past misconduct by the
stateis similarly without merit: suchrelief is*availablewherea
plaintiff aleges an ongoing violation of federal law, and where
the relief sought isprospectiverather than retrospective.” Idaho
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v. Coeur d’ Alene Tribe of Idaho, 521 U.S. 261, 294, 117 S. Ct.
2028, 138 L. Ed. 2d 438 (1997) (O’ Connor, J., concurring)
(emphasisin origina). Whilethe relief granted under Ex Parte
Young may only be prospective, proof for the claim necessitating
relief can be based on historical facts, and most often will be.
See, e.g., Edelman v. Jordan, 415 U.S. 651, 94 S. Ct. 1347, 39
L. Ed. 2d 662 (1974) (state had failed to provide aid within
federally imposed time limits).

Entergy, Ark., Inc., 210 F.3d at 898. Thus, the court not only can, in this case it must,
determine whether the State Defendants violated the RA and Title 11 of the ADA, and whether
that violation continues, to determine whether any relief can be granted within the scope of Ex
Parte Young. Again, thepast and continuing violations Salcido allegeswere perpetrated by the
State Defendants are the State Defendants’ approval of the County’ s discriminatory plan and
their refusal to admit him to CMHI on the basis of the County’ s discriminatory plan.
a. Liability based on plan approval

As the court noted above, the County apparently relies on approval of its County
Management Plan by the IDHS as establishing the Board’ s good faith reliance on a definition
of “mental illness’ in its Plan that excluded dementia, and hence, excluded Salcido from
coverage. Similarly, Salcido apparently contends that the State Defendants approved the
County plan that discriminated against Salcido on the basis of his diagnosis of dementia, and
thus excluded him from CMHI on the basis of the discriminatory plan. However, asthe court
concluded above, the County Board relied on a Plan and a definition that had not yet been
approved by the State Defendants at the time Salcido was originally denied placement. The
Plan last approved by the IDHS prior to the denial of Salcido’s admission to CMHI, the
County’s Plan for fiscal 1998 (calendar year 1997-1998), defined as eligible persons those
who “[h]ave been found to be seriously mentally impaired and involuntarily court-ordered to
receive services.” See State Defendants’ Statement Of Undisputed Facts, Exhibit 5, County
Management Plan Effective July 1, 1996, Sec. F, 2 (documents page 78). Pursuant to |lOWA
CoDE §331.439(1)(e), “[c]hangesto the approved plan are submitted at |east sixty days prior

to the proposed change and are not to beimplemented prior to thedirector of human services
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approva.” Consequently, no plan approved by the State Defendantspermitted “ di scrimination”
by the County on the basis of Salcido’s diagnosis of dementia at the time Salcido was first
denied admission to the CMHI. Therefore, the State Defendants cannot be liable for any
discrimination by the County based on approval of the County’s purportedly discriminatory
plan. Moreover, the State Defendants' subsequent approval of theversion of the County’ sPlan
that contained the purportedly discriminatory definition of “mental illness” isnot responsible
for Salcido’ s continued exclusion from CMHI ,9 where that plan is not applicable, asamatter
of law, to Salcido’ sexclusion from mental health serviceswhile he was subject to involuntary
commitment.lo
b. Liability based on refusal to admit

Salcido contendsthat the State refused to admit himto CMHI without County approval,
and the County withheld its approval on the basis of its “discriminatory” plan, apparently
suggesting that the State Defendants thereby adopted or ratifiedthe County’ sdiscrimination.
However, the State Defendants contend, and the only evidence in the record shows, that the
State refused to admit Salcido to CMHI only because the County would not approve funding
for his placement. Specifically, the record shows that, on July 29, 1998, CMHI informed

9Although Salcido has been admitted to the CMHI at state expense, that admission was
pursuant to a stipulated preliminary injunction that reserved therights of all partiesto pursue
their claims and defenses in this litigation. Hence, Salcido’s continued exclusion from the
CMHI, in the absence of the preliminary injunction, remainsa*“live’ controversy.

10Neverthel ess, the court is disturbed that the Director of the lowa Department of

Human Services could approve a county plan, such asthe County’ s fiscal 1999 Plan, that did
not provide mental health servicesfor all personsinvoluntarily committed pursuant to IOWA
CoDE CH. 229. The Director isto review the plan for compliance with the requirements of
lowA CODE § 331.439(1)(c)(2), some of which the court believes would have encompassed
consideration of the County’s definition of “mental illness.” See, e.g, IowA CODE
§ 331.439(1)(c)(2)(1) (the enrollment and eligibility process), (b) (scope of services
included). Certainly, the Director reviewed the County’s 1999 plan for eligibility
requirements for Title X1X recipients. Thus, the court is concerned that the Director’s
scrutiny of county plans may not be adequate.
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Marian Health Center that it would not accept Salcido, because defendant Woodbury County
would not authorize Salcido’ s placement at CMHI.

Salcido himself pointsto only two piecesof evidenceindicating why the State declined
to admit him to CMHI. First, Salcido points to an answer by the State Defendants to an
interrogatory concerning why the Statedid not “ allow him to be admitted to[CMHI] in August,
1998, through December, 1998,” which states the following:

Mr. Salcido has legal settlement and residency in
Woodbury County. AnapplicationwasfiledinWoodbury County
for hisinvoluntary commitment pursuant to lowa Code chapter
229. At the time this application was filed, there was no
indicationMr. Salcido would pay hisown costsof hospitalization
or that he had any private insurance coverage. As a result,
Woodbury County was responsible for the costs of his mental
health care during his involuntary commitment. lowa Code
section 229.13 provides that for persons whose expenses are
payable in whole or in part by a county the individual isto be
committedto the care of ahospital or facility designated through
the single entry point process. It was the responsibility of
Woodbury County to designate a facility where Mr. Salcido
should be placed following commitment. The central point
coordination administrator from Woodbury County stated to
DHS that she would not authorize Mr. Salcido’ s commitment to
[CMHI]. Since Woodbury County did not designate it, Mr.
Salcido could not be accepted at [CMHI].

State Defendants Answer to Interrogatory No. 3, Plaintiff’'s Documents in Support of
Summary Judgment at 60.

Similarly, Salcido pointstoamoredetail ed statement of thecircumstancessurrounding
the State’ srefusal to admit Salcido to CMHI inthe Affidavit of Cyndy Johnson, apsychiatric
nurse employed by Marian Behaviora Care, who wasinvolved with Marian Health Center staff
in efforts to place Salcido at CMHI. See Affidavit of Cyndy Johnson, 1, Plaintiff’s
Documentsin Support of Summary Judgment at 68. Ms. Johnson avers, in pertinent part, as
follows:

8. On June 26, 1998 [prior to commitment
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proceedings|, | was advised that [CMHI] is unable to accept
Medicaid funding until a patient is age 65 [Mr. Salcido was not
yet 65] becauseit isastate facility. We attempted to find other
placements. We also spoke with Lynn Nibblink at the
Department of Human Servicesfor the State of lowa. According
to her, Mr. Salcido’s case could not be considered a state case
because legal settlement was determined to be in Woodbury
County. The state would have to follow the policies outlined in
Woodbury County’ splan. No placementswere found that would
accept Mr. Salcido’ s funding or meet his needs.

* * %

14.  On Jduly 27, 1998 [after commitment by the
hospitalization referee], another order was received from the
court indicating that Mr. Salcido should be placed at [CMHI].
Woodbury County took no further action regarding funding. At
thistime, Brian Damon [a Marian Health Center socia worker]
was advised by Phil Jorgensen of [CMHI] that Harold Templ eton,
the Director of the Division of MR, MH, and DD, for the
Department of Human Services, was concerned about accepting
Mr. Salcido at [CMHI] because it would violate Woodbury
County’s plan. | wastold that hewanted the matter referred to his
legal counsel.

15.  On July 29, 1998, Phil Jorgensen of [CMHI]
advised Brian Damon, Marian Health Center Social Worker, that
abed was available for Mr. Salcido. He told Brian Damon that
Mr. Salcido’s case was in the hands of the Attorney General’s
Office and that the problem continued to be whether the
placement of the patient at [CMHI] would violate Woodbury
County’s plan. He aso stated that Woodbury County had not
made provisions for the elderly at [CMHI] and had not filed the
CPC plan for that year and had not authorized the state to utilize
last year’s plan. Les Gurdin, the hospitalization referee, was
contacted by Brian Damon. He stated that he had been on the
phone for three hourswith the attorney general and he asked that
the hospital take no further action for the next few days. Mr.
Jorgensonfrom [CMHI] advised Brian Damon that hewas hoping
to be able to accept Mr. Salcido within the next few days pending
aruling by the Attorney General. . . .

* * %

17.  OnAugust 3, Mr. Jorgenson of [CMHI] contacted
Judy Graber [of Marian Health Center] regarding placement of
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Mr. Salcido at [CMHI]. He stated that he was not able to accept
the patient until payment questions were answered. He also
stated that he was unable to hold a bed any longer, but he would
keep Mr. Salcido on thewaiting list. . . .

Affidavit of Cyndy Johnson, Plaintiff’ sDocumentsin Support Of Summary Judgment at 70-73.

Nothing in this evidence gives rise to areasonabl e inference that the State declined to
place Salcido at CMHI for any reason other than the County’ srefusal to pay for the placement,
where the State believed the County was responsible for the costs of Salcido’s commitment
as Salcido’ scounty of legal settlement. See Matsushita Elec. Indus. Co., 475 U.S. at 587 (the
court must consider reasonable inferences that can be drawn from the facts). The State's
belief that the County was responsible for payment, but the County had not approved of the
placement becauseit would “violate” the County’ splan, doesnot giveriseto any inferencethat
the State's denial of placement for Salcido at CMHI was an adoption of a discriminatory
rational e by the County or otherwiseadenial of placement “ by reason of [Salcido’ s] disability.”
Layton, 143 F.3d at 472 (elements of aclaim pursuant to Title Il of the ADA); Gorman, 152
F.3d at 911 (elements of a claim pursuant to the RA). Nor has Salcido offered any evidence
indicating that the State’ sreason for denying Salcido placement at CMHI, because the County
would not fund it, was a pretext for the State’ s own disability discrimination.

Therefore, the State Defendants are entitled to summary judgment on Salcido’'s
disability discrimination claims pursuant to the RA and Title |1 of the ADA.

2. Disability discrimination by the County

Again, asto hisdisability discrimination claim against the County, Sal cido contendsthat
thereisno genuineissue of material fact on any of the elementsof hisclaim. Specifically, he
contends that hisdiagnosiswasplainly oneof the basesupon which the County premised denial
of services, and thusthe County plainly discriminated against him “by reason of hisdisability.”
The County contends that Salcido isnot a*“qualified individual,” although he may or may not
be disabled, because he did not qualify for mental health servicesat County expense, because

his diagnosis, dementia, was excluded from coverage under the County’s Mental Health
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Services Management Plan. Similarly, the County contends that Salcido was not denied
benefits by reason of his disability, or at the very least, there are genuine issues of material
fact asto whether or not he was denied benefits by reason of his disability, whereall persons
withdementiaare denied coverage under the County’ sPlan. Finally, the County contendsthat
there are genuine issues of material fact asto whether any modification of its Plan would be
reasonable.
a. Salcido’s“qualification” for services

Asto the County’ s contention that Salcido cannot demonstrate thefirst element of his
disability discrimination claim—that heisaqualified individual with adisability, Layton, 143
F.3d at 472 (elements of aclaim pursuant to Title 11 of the ADA); Gorman, 152 F.3d at 911
(elementsof aclaim pursuant to the RA)—because Sal cido suffered from dementia, whichwas
excluded from the County’s Plan, is wrong as a matter of law. Salcido was disabled by his
“dementia,” and “qualified” for mental health services at County expense by virtue of his
involuntary commitment pursuant to IoOwA CODE CH. 229 and his legal settlement in the
County. See lowA CoDE § 230.1 (“The necessary and legal costs and expenses attending the
taking into custody, care, investigation, admission, commitment, and support of aperson with
mental illness admitted or committed to a state hospital shall be paid . . . [b]y the county in
which such person has alegal settlement, or . . . [b]y the state when such person has no lega
settlement in this state, or when such settlement is unknown.”). In other words, lowA CODE
CH. 229, not the County’s Plan, determines “who . . . meets the essential €ligibility
requirementsfor therecei pt of services’ uponinvoluntary commitment, 42U.S.C. §12131(2)
(defining “qualified individual with adisability” for purposesof Title Il of the ADA); seealso
29 U.S.C. § 705(20) (defining “qualified individual with adisability” for purposes of the RA,
29 U.S.C. § 794(a) (erroneously referring to 8 706(20)), as a qualified person who “has a
physical or mental impairment which for such individual constitutes or resultsin asubstantial
impediment to employment”); the County’ s Plan only becomes pertinent to where a person

who has been involuntarily committed is placed, not to his or her qualification for services
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from a public entity upon involuntary commitment. See flow chart, supra at page 34, and
discussion following in Section 11.B.2.c.ii.
b. Discrimination “ by reason of his disability”

Thus, the question is whether or not the County’s exclusion of Salcido from such
services was by reason of his disability—the third element of hisclaim. Layton, 143 F.3d at
472 (elementsof aclaim pursuant to Titlell of the ADA); Gorman, 152 F.3d at 911 (elements
of aclaim pursuant to the RA). Here again, the County’s contentions are without merit as a
matter of law. The County cites no authority for the proposition that persons with dementia
as severe as Salcido’ sare not “disabled” within the meaning of the RA or Title Il of the ADA.
See 29 U.S.C. § 794(a); 42 U.S.C. § 12131(2). Nor does exclusion of all persons with a
specified disability, whatever the degree, from benefits provided to other disabled persons
excuse discrimination by reason of that particular disability. The Supreme Court recently, and
emphatically, rgjected suchacontentioninL.C. by Zimring v. Olmstead, 527 U.S. 581 (1999).
Specifically, themgority in Olmstead rejected the dissent’ s* notion that * this Court hasnever
endorsed aninterpretation of theterm “discrimination” that encompassed disparate treatment
among membersof the same protected class,’ post, at 2194 (opinion of Thomas, J.), that * [o]ur
decisions construing various statutory prohibitions against “discrimination” have not wavered
from this path,” post, at 2194-2195, and that ‘a plaintiff cannot prove “discrimination” by
demonstrating that one member of a particular protected group has been favored over another
member of that same group,” post, at 2195-2196.” Olmstead, 517 U.S. at 598 n.10. The
majority stated that this contention was “incorrect as a matter of precedent and logic,” and
cited cases establishing the contrary proposition that discrimination is still actionable, even
if itis only between members of a protected class. |d. Thus, the County’s contention that
there has been no discrimination by reason of Salcido’ sdisability, dementia, when all persons
with dementia are excluded from services, cannot be sustained. Indeed, the County’s
contention is as ludicrous as the suggestion that it wouldn’t be discrimination “by reason of

race” if al black personswere excluded from public services, but Asiansand Hispanicswere
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not excluded.

Moreover, the court rejected above the County’s purportedly *“objective’—and
thereforepresumably non-discriminatory—reasonsfor refusingto pay for Salcido’ splacement
a CMHI. Just asthese“objective” justifications provided noreasonabl e inferencesastothe
impartiality of the County Board of Supervisors, as the County contended in support of its
motion for summary judgment on Salcido’s procedural due process claim, they present no
reasonable inferences that the County’ s decision was non-discriminatory. See Matsushita
Elec. Indus. Co., 475 U.S. at 587 (the court must consider reasonabl e inferences that can be
drawn fromthefacts). Torecapitulate briefly, nothing permitted the County to define mental
illness” for purposes of its Plan differently from the statutory definition of “mental illness’
for purposes of involuntary commitment in lowA CODE § 229.1(7), so that reliance on a
different definition to exclude personswith dementiagenerates only inferences of an attempt
to exclude persons with a specific disability, which isforbidden by Olmstead. Similarly, the
County cannot rely in good faith on supposed approval of its Plan by the State, where the
County Board relied on a Plan and a definition that had not yet been approved at the time
Salcido was originally denied placement. Next, whatever the County’s “conception” of its
Management Plan as “provision of services of last resort,” the lowa Code unequivocally
established the County’ s responsibility, in the first instance, for the costs of mental health
services for involuntarily committed persons with legal settlement in the County, see IOWA
CoDE § 230.1, so that any contrary “conception” suggests only a refusal to bear statutorily
required expenseson the basisof aparticular disability. Finally, theonly reasonableinference
that arises from attemptsto apply retroactively the County’ s fiscal 1998 Plan, which was not
approved until December 7, 1998, as a justification on appeal for a denial of services for
Salcido months earlier in July of 1998 isthat the justification is pretextual. Thus, all of the
County Board's* objective” reasons for denying Salcido an appropriate placement in July of
1998 suggest only post-hoc, pretextual justificationsthat undermine, rather than support, any

contention that the Board had | egitimate, non-discriminatory reasons for denying funding for
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Salcido’ s placement.

Therefore, as a matter of law, Salcido has demonstrated all of the elements of his
disability discrimination claim against the County.

C. The County’ s affirmative defense

As alast ditch stand, the County asserts that there are genuine issues of material fact
astowhether amodificationtoitseligibility requirementstoincludeservicesfor involuntarily
committed persons suffering from dementia would not be “reasonable.” The court
acknowledges that a defendant on a claim pursuant to the RA or Title Il of the ADA may raise
an affirmative defense that the requested accommaodation would constitute an undue burden.
See Birmingham, 220 F.3d at 856; Gorman, 152 F.3d at 911. However, the court also agrees
with Salcido that the County has not pointed to any shred of evidence that would generate a
genuine issue of material fact asto such an affirmative defense in this case. “When amoving
party has carried its burden under Rule 56(c)” —as Salcido has done here as to the County’s
liability for disability discrimination—"its opponent must do more than simply show thereis
some metaphysical doubt asto the material facts.” Matsushita, 475 U.S. at 586. Rather, the
non-movant, here the County, isrequired under Rule 56(¢€) to go beyond the pleadings, and by
affidavits, or by the“ depositions, answerstointerrogatories, and admissionsonfile,” designate
“gpecific facts showing that there isagenuineissuefor trial.” FED. R. Civ. P. 56(e); Celotex,
477 U.S. at 324; Rabushka ex. rel. United Satesv. Crane Co., 122 F.3d 559, 562 (8th Cir.
1997), cert.denied, 523 U.S. 1040 (1998); McLaughlin v. Esselte Pendaflex Corp., 50 F.3d
507, 511 (8th Cir. 1995). “[A] non-moving party may not rest upon mere denials or
alegations,” whichisall that the County has offered here, “but must instead set forth specific
facts sufficient to raiseagenuineissuefor trial.” Rose-Maston v. NME Hospitals, Inc., 133
F.3d1104, 1107 (8th Cir.1998); Thomasv. Runyon, 108 F.3d 957, 959 (8th Cir. 1997); Ruby
v. Springfield R-12 Pub. Sch. Dist., 76 F.3d 909, 911 (8th Cir. 1996). Therefore, the County
has failed to point to any evidence “such that areasonable jury could return a verdict for the
[County]” on the basis of its affirmative defense. Anderson v. Liberty Lobby, Inc., 477 U.S.
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242,248 (1986). Asamatter of law, the County’s bald assertion of the * unreasonableness’
of requiring it to pay for Salcido’ s care does not establish the County’ s affirmative defense.

Moreover, the court concludes that any affirmative defense premised on the assertion
that it is not reasonable for the County to modify its Plan to pay for the placement of
involuntarily committed persons with dementia cannot stand in the face of the State's
legidative mandatethat the County, asthe county of legal settlement, must pay “[t]he necessary
and legal costs and expenses attending the taking into custody, care, investigation, admission,
commitment, and support of a person with mental illness admitted or committed to a state
hospital.” See lowA CoDE § 230.1. Modification of the County’s Plan to comply with state
law is“reasonable’; it isrefusal to do so that is not reasonable.

Therefore, intheabsenceof aviableaffirmativedefense, Salcidoisentitled to summary
judgment in hisfavor against the County on hisclaimsof disability discrimination inviolation
of the RA and Title Il of the ADA.

D. The State Defendant’s Cross-Claim Against The County

Finaly, the court turnsto the State Defendants’ motion for summary judgment in their
favor against the County ontheir cross-claim, inwhich they assert that the County, asSalcido’s
county of legal settlement, ismandated by | owA CoDE CH. 229 to pay for servicesfor Salcido
at an appropriate facility following commitment proceedings, but the County hasfailed to do
SO.

1. Arguments of the parties

In support of their motion for summary judgment on their cross-claim, the State
Defendants assert that the statutory scheme, which allocatesthe costs of care of involuntarily
committed persons to the county of legal settlement, subject to the placement of such
individuals to the institution designated by the county’s single entry point plan, permits the
responsible county to designate the place services can be provided in the most cost-effective

manner, but does not give the county any authority to refuse to designate any placement or to
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refuse to pay for an appropriate placement. To read the code provisionsto permit the county
to escapeitsobligationswould leave an involuntarily committed person with theright to care
as his or her condition warrants that is established in lowA CODE § 229.23, but no way to
acquire the care to which he or she has aright. Such areading, the State Defendants contend,
wouldplainly violateYoungber g’ srequirement that such personsreceive” adequate” treatment.
The State Defendants argue that the county responsible for costs of care cannot escape that
responsibility when an involuntarily committed person is moved from his or her initia

“hospitalization” placement, pursuant to IowA CODE § 223.23, to a permanent placement,
pursuant to | owA CODE § 223.14, even though arequirement that thel atter placement be made
pursuant to the county’s single entry point process is not repeated in § 223.14. Nor, they
contend, was the part of 8§ 230.1 that permits the county to escape liability for costs of
involuntarily committed persons if their placement is not pursuant to the single entry point
processintended to permit the county to refuseto designate an appropriate placement, assuch
an interpretation would potentially burden the state with the refusal of any of the ninety-nine
countiesin lowato designate an appropriate placement. In short, the State Defendants contend
that, as a matter of law, the County has refused to pay for Salcido’ s placement without legal

justification.

The groundsfor the County’ s resistance to the State Defendants' motion for summary
judgment on their cross-claim and the County’s own motion for summary judgment on that
cross-claimare not immediately apparent. The County’smotion for summary judgment does
not identify the party or parties against whom it is brought and no part of the County’s joint
brief in resistance to the plaintiff’s motion for summary judgment and in support of its own
motion for summary judgment clearly addresses the State Defendants’ motion for summary
judgment ontheir cross-claim. Nevertheless, it appearsthat the County arguesthat itissimply
not responsiblefor the costs of Salcido’ s placement at CMHI, because such placement wasin
violation of its single entry point process plan for mental health services.

2. The County’sliability for the costs of Salcido’scare
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There is no dispute here that Woodbury County is, and was at al relevant times,
Salcido’s county of legal settlement. Assuch, the County isliable, inthefirstinstance, for the
costsof Salcido’scare. See lowA CobE §230.1 (“ The necessary and legal costsand expenses
attending the taking into custody, care, investigation, admission, commitment, and support of
aperson with mental illnessadmitted or committed to astate hospital shall bepaid. . . [b]y the
county in which such person hasalegal settlement, or . . . [b]y the state when such person has
no legal settlement inthisstate, or when such settlement isunknown.”). The County’ sliability
for costsislimited by therequirement that placements must be pursuant to the County’ ssingle
entry point process. The court concluded above, in its analysis of the statutory scheme for
placement of involuntarily committed individuals, that although the provisions providing for
the immediate custody of therespondent, | owA CODE §229.11, and for initial placement after
the determination of “ seriousmental impairment” inthe* hospitalization hearing,” | OwA CODE
§229.13, wereamended in 1996 to require placement of personswhose expenseswill be paid
by the county to a facility “designated through the single entry point process,” no such
amendment was made to § 229.14, the provision providing for the ultimate placement of the
committed person upon the chief medical officer’'s recommendation. See IowA CODE
§ 229.14. Nevertheless, ultimate placement pursuant to 8 229.14 is still subject to the
requirements of the “single entry point system,” by virtue of § 229.1B, which provides that,
“[n]otwithstanding any provision of this chapter to the contrary, any person whose
hospitalization expenses are payable in whole or in part by a county shall be subject to all
requirements of the single entry point process.” |OowA CODE § 229.1B; see also |lowA CODE
§230.1 (“A county of legal settlement is not liable for costs and expenses associated with a
person with mental illness unless the costs and expenses are for services and other support
authorized for the person through the single entry point process.”).

However, the court also agrees with the State Defendants that nothing about this
statutory scheme permitsthe County to escaperesponsibility for the costsof carein Salcido’'s

case. Thisisso, because, as amatter of law, nothing permitted the County to define “mental
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illness” for purposes of its Plan differently from the statutory definition of “mental illness”
for purposes of involuntary commitment inlOwWA CODE § 229.1(7). Moreover, the different
definition of “mental illness” on which the County relied for its refusal to fund Salcido’s
placement at CMHI was in a Plan that had not yet been approved at the time Salcido was
originally denied placement. Rather, the Plan last approved by the DHS, the County’ sPlanfor
fiscal 1998 (calendar year 1997-1998), defined as eligible persons those who “[h]ave been
found to be seriously mentally impaired and involuntarily court-ordered to receive services.”
See State Defendants' Statement Of Undisputed Facts, Exhibit 5, County Management Plan
Effective July 1, 1996, Sec. F, § 2 (documents page 78). Pursuant to lowA CODE
§331.439(1)(e), “[c]hangesto the approved plan are submitted at least sixty days prior to the
proposed change and are not to be implemented prior to the director of human services
approval.” Thus, the County’ sdifferent definition could not yet have been implemented at the
time the County refused to approve Salcido’ s placement.

Therefore, the court concludes that the State Defendants have established, as amatter
of law, that the County was responsiblefor the costs of Salcido’ scare and failed or refused to
pay those costs without any adequate legal justification. Consequently, the State Defendants
are entitled to the relief they seek on their cross-claim as a matter of law, which simply

requires the County to bear the costs it was obligated to pay under IowA CoDE § 230.1.

[11. CONCLUSION
The court will continue its “thematic” approach in this summary, taking each of
Salcido’s claims in turn, saving a motion-by-motion treatment for its disposition below. As
to Salcido’ sprocedural due process claim, asamatter of law, neither the County nor the State
Defendants have provided proceduresthat, on their face, provide adequate protectionsfor the
liberty interest of a person subjected to involuntary commitment. Specifically, lowa's
statutory provisionsfail to provide any notice or hearing that addresses the denial by acounty,

through its single entry point system, of an involuntarily committed person’sliberty interest
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in an appropriate placement. Nor are the additional grievance procedures identified by the
County sufficient to overcome the procedural inadequacies of the statutory system. The
absence of any notice and hearing procedures on placement necessarily establishesthat there
IS no provision on the face of the procedures for an impartial decision-maker on placement,
either. Moreover, asamatter of law, Salcido did not receive adequate procedural protections
in his case. Contrary to the State Defendants’ assertion, it is precisely at the point where
§ 229.14 provides inadequate procedural safeguards concerning ultimate placement that the
process broke down in this case, so that the flaw in the statutory scheme actually was
responsible for the denial of Salcido’s due process rightsto notice and a hearing on denial of
an appropriate placement. Although the adequacy of the procedures applied by the County in
Salcido’ s caseturned onwhether Salcido received animpartial decision-maker ontheCounty’ s
placement determination, as a matter of law, Salcido did not receive that protection. Rather,
under the standards stated in Ward v. Monroeville, 409 U.S. 57 (1972), the position of the
County Board as partisans and judges concerning County funding of mental health services
necessarily involved alack of due process of law in the consideration of Salcido’s appeal of
the denial of mental health services. In the dternative, assuming that only a rebuttable
presumptionof partiality isestablished by the circumstancesidentified inWard and presented
here, no reasonabl e inferences on theimpartiality of the Board are presented, whereall of the

County Board' s “objective” reasons for denying Salcido an appropriate placement in July of
1998 suggest only post-hoc, pretextual justificationsthat undermine, rather than support, any
contentionthat the Board constituted an impartial decision-maker asrequired by due process.
Salcido isthereforeentitled to summary judgment on hisprocedural dueprocessclaim against
boththe County and the State Defendants. Therefore, Salcidoisentitled to summary judgment
against both the County and the State Defendantsto the effect that the defendants violated his
due process rights to notice and a hearing before an impartial decision-maker on appropriate
placement, both on the face of the pertinent statutory and administrative provisions, and as

procedures were actually applied in Salcido’s case. This decision leaves for trial only the
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guestion of damages against the County on this claim.

However, Salcido’ s disability discrimination claims under the RA and Title |1 of the
ADA against the State Defendants fare considerably differently. It was unnecessary for the
court to address the State Defendants renewed assertion that Eleventh Amendment immunity
bars these claims against them, because, assuming that Ex Parte Young is applicable, Salcido
cannot establish these claims against the State Defendants as a matter of law. Approval of a
purportedly “discriminatory” County Plan cannot subject the State Defendants to liability in
this case, wherethat “discriminatory” Plan was not applicable, asamatter of law, to Salcido’s
exclusion from mental health services while he was subject to involuntary commitment. Nor
has Salcido generated a genuine issue of material fact that the State Defendants' refusal to
admit him to CMHI was based on anything other than the County’ srefusal to pay for services.
Nothing in the record suggests either that the State Defendants were adopting or ratifying the
“discriminatory” aspect of the County’s refusal to pay for services or suggests that the State
Defendants’ stated reason for refusing to admit Salcido was a pretext for conduct actually
motivated by disability discrimination. Therefore, the State Defendants are entitled to
summary judgment on Salcido’ s disability discrimination claims against them.

Salcido is entitled to summary judgment, however, on his disability discrimination
claims against the County. Asamatter of law, Salcido was disabled by his “dementia,” and
“qualified” for mental health services at County expense by virtue of his involuntary
commitment pursuant to IOWA CODE CH. 229 and his legal settlement in the County.
Furthermore, in light of L.C. by Zimring v. Olmstead, 527 U.S. 581, 598 n.10 (1999), the
County’s contention that there has been no discrimination by reason of Salcido’s disability,
dementia, when all persons with dementia are excluded from services, cannot be sustained.
The County’s proffered “objective” reasons for its refusal to provide services present no
reasonable inferences that the County’s decision was non-discriminatory. Therefore, as a
matter of law, Salcido has demonstrated all of the elements of his disability discrimination

claim against the County. Nor are there any genuine issues of material fact regarding the
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County’ s affirmative defense that requiring modification of its Plan to accommodate payment
for Salcido’s care would not be reasonable, which might preclude summary judgment. The
County hasfailed to point to any record evidence that supports such adefense. In addition or
in the alternative, the County’s affirmative defense cannot stand in the face of the State's
legidative mandate that the County, as the county of legal settlement, must pay the necessary
costs in Salcido’s case. See lowA CoDE § 230.1. Modification of the County’s Plan to
comply with state law is “reasonable”; it is refusal to do so that is not reasonable.

Finaly, there are no genuine issues of material fact precluding summary judgment in
favor of the State Defendants on their cross-claim against the County for payment for
Salcido’'s care. The State Defendants have established, asamatter of law, that the County was
responsiblefor the costsof Salcido’ scareand failed or refused to pay those costs without any
adequate legal justification.

THEREFORE,

1. Salcido’s July 19, 2000, motion for summary judgment isgranted inpart and
denied in part, asfollows:

a Summary judgment in favor of Salcido on his procedural due process
claimisgranted to the extent that the court concludesand declar esthat the County
and State Defendants have violated Salcido’s rights to procedural due process by
denying him notice and a hearing before an impartia decision-maker on appropriate
placement, both on theface of the pertinent statutory and administrative provisions, and
as procedures were actually appliedin Salcido’ s case, and thedefendants ar e her eby
enjoined to remedy their procedures as those procedures have been found inadequate
herein. Thisdecision leavesfor trial only the question of damages against the County
on this procedural due process claim.

b. Summary judgment in favor of Salcido and against the State Defendants
on Salcido’ sdisability discrimination claims pursuant tothe RA and Titlel1 of the ADA
isdenied.
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C. Summary judgment in favor of Salcido and against the County on

Salcido’s disability discrimination claims pursuant to the RA and Title |1 of the ADA

is granted to the extent that the court concludes and declar es that the County has

discriminated against Salcido by reason of his disability in the provision of mental
health services upon hisinvoluntary commitment pursuant to | OwA CoDE CH. 229, and
the County is hereby enjoined to provide Salcido with funding for his placement at

CMHI. Thisdecision leavesfor trial only the question of damages against the County

on Salcido’ sdisability discrimination claims.

2. The County’s August 11, 2000, motion for summary judgment against Salcido
and the State Defendantsisdenied in itsentir ety.

3. The State Defendants’ August 14, 2000, motion for summary judgment against
plaintiff Salcido isdenied, asto Salcido’s procedural due process claim, and granted asto
Salcido’ s disability discrimination claims. Salcido has abandoned his substantive due process
claim against the State Defendants and that claim is hereby dismissed.

4. The State Defendants’ August 14, 2000, motion for summary judgment against
the County on the State Defendants cross-claim is granted. The court concludes and
declares, asfollows:

a The County was responsible for designating an appropriate facility to

which the hospital referee could commit Salcido on July 15, 1998, when Salcido did

not require care at Marian Health Center

b. The County is responsible for the costs of Salcido’s care at all times
from the time that the referee determined that he was seriously mentally impaired and
requiredcommitment toafacility appropriateto hisneeds, including all costsexpended
by CMHI for the care and treatment of Salcido since hisadmission to the facility, and
the County must pay such costs to defendant Rasmussen for the benefit of CMHI, as

directed by lowA CoDE CH. 230.

5. Thismatter shall proceed to trial on Salcido’sequal protection and substantive

73



due process claims against the County and on damages on Salcido’ s procedural due process,
ADA, and RA claims against the County.

IT 1SSO ORDERED.

DATED this 30th day of October, 2000.

MARK W. BENNETT
CHIEF JUDGE, U. S. DISTRICT COURT
NORTHERN DISTRICT OF IOWA
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